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BRIEF FOR APPELLANT 


Jurisdictional Statement 

Jurisdiction of the District Court exists by reason of Title 
11, Section 315, District of Columbia Code, 1940 Edition; 
Rule 81(b) Federal Rules of Civil Procedure; Title 28, 
Section 2201, United States Code; 5 U.S.C.A. Supp. 1001, 
et seq. (Complaint, paragraph 1 count I, paragraph 1 
count II (Appellant’s App. 1, 6).) 

This Court has appellate jurisdiction under Title 28 
U.S.C. Sections 1291 and 1294. 
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Statement of Case 

This is an appeal from a final order of the United States 
District Court for the District of Columbia whereby that 
Court sustained appellees’ motion to dismiss appellant’s 
complaint (appellant’s App. 10-11) on the ground that the 
Court was without jurisdiction (Appellant’s App. 33). 

The complaint (Appellant’s App. 1-9) is in two counts. 
In the first count (Appellant’s App. 1-6) appellant asks the 
court to determine his rights under the declaratory judg¬ 
ment statute (Title 28, U.S.C. Sec. 400, now Title 28, U.S.C. 
Secs. 2201 and 2202) to retirement benefits by reason of 
permanent physical disabilities occurring while appellant 
was on active duty as an Army officer which rendered him 
permanently incapacitated for active service; and for the 
court to require appellees by mandatory order to certify 
appellant for payment of three-fourths (%ths) of his 
pay beginning May 7, 1948, when he was separated from 
active duty by reason of his permanent physical incapacity 
therefor. In the second count (Appellant’s App. 6-9) ap¬ 
pellant seeks relief under the Administrative Procedure 
Act (Title 5 U.S.C. Sec. 1001 et seq.) and asks the Court 
to determine his rights and make his records as respecting 
retirement conform with law; and to require appellees to 
certify appellant for payment of retirement benefits begin¬ 
ning May 7, 1948, when he was separated from active duty 
by reason of his permanent physical incapacity therefor. 

The pertinent allegations of Count I of appellant’s com¬ 
plaint are as follows: 

Appellant re-entered (Appellant’s App. 1) active military 
service March 5,1941, as an enlisted man and served in that 
capacity until March 13,1943, when he was discharged while 
serving as Master Sergeant overseas for the purpose (Ap¬ 
pellant’s App. 2) of being commissioned, and was commis- 
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sioned as an officer March 14, 1943, passing the requisite 
physical examination made by medical officers of the Army 
for such appointment. Appellees determined in September 
1943 that appellant had not suffered disability prior thereto 
and was then fit for general military service, and he was 
then returned to general service. Thereafter, appellant 
became permanently incapacitated for active service by 
reason of physical disability on May 6,1947 which incapacity 
was found by appellees ’ predecessors in office (herein¬ 
after referred to as “Appellees”) to be the result of an 
incident of his service while on active duty within the mean¬ 
ing of Title 10, U.S.C., Sec. 456 such finding being made by 
an Army Retiring Board on March 23, 1948, which action 
was approved by the President. Whereupon appellant was 
then separated from active duty and retired, but without 
pay, in his rank of captain on May 6, 1948, by reason of 
having been found permanently incapacitated for active 
service. Appellant continued on active duty until May 6, 
1948, as a hospital patient. 

However, appellees did not recognize that appellant was 
entitled to disability retirement benefits, as provided by 
Section 5, Act of April 3, 1939 (53 Stat. 557), as amended 
(10 U.S.C. 456 and Title 10 U.S.C. secs. 931 and 933, and 
Title 37 U.S.C. Sec. 115), and (Appellant’s App. 4) appel¬ 
lees did not certify appellant for the payment of his retire¬ 
ment benefits because they misconstrued the words: “the 
result of an incident of service” in Title 10, U.S.C., Sec. 
933, as meaning that because appellant’s disability was held 
to be incident to his enlisted service he was not entitled to 
receive retirement benefits based upon his commissioned 
status, although under existing War Department regula¬ 
tions commissioned officers of the Regular Army whose 
incapacity is incident to prior active service as an enlisted 
man are retired; and notwithstanding, the express provi- 



4 


sions of the President’s Executive Order No. 8461 issued 
June 28, 1940 (5 Fed. Reg. 839), which required the deter¬ 
mination of Appellant’s eligibility for retirement benefits 
to be made “in the manner and in accordance with the stand¬ 
ards, provided by law, or regulations for Regular Army 
personnel.” 

Appellant exhausted all administrative appeals, having 
appealed to the Secretary of the Army’s Disability Review 
Board as permitted by Sec. 302, Public Law 346, 78th Con¬ 
gress, Title 38, U.S.C., Sec. 693(i), which board affirmed the 
findings of the Army Retiring Board at Walter Reed Gen¬ 
eral Hospital (Appellant’s App. 5), and its decision was 
approved by the President. 

The failure of the appellees to recognize appellant as 
being entitled to receive retirement benefits pursuant to 
Title 37, U.S.C., Sec. 115, was contrary to law and was in 
disregard of appellees’ statutory obligation. 

Although appellees are charged by law with a plain legal 
duty, with no discretion involved, to cause appellant to be 
paid (Appellant’s App. 6) his retirement benefits, notwith¬ 
standing the plain legal duty imposed upon them by stat¬ 
ute, appellees have wrongfully neglected so to do, which 
neglect on their part was clearly wrong, arbitrary, capri¬ 
cious, and contrary to law. 

In Count II it is averred (Appellant’s App. 6) that 
appellant entered on active duty March 5, 1941, was com¬ 
missioned as an officer of the United States Army on March 
14,1943, passing the regular physical examination made by 
medical officers in the Army for such appointment and 
served overseas in the Southwest Pacific area, and was 
found by appellees to be fit for general military service in 
September 1943 (Appellant’s App. 7), and thereafter served 
continuously on active duty until May 6, 1947, when he was 
hospitalized as a result of disability suffered as a result 
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of a fall occurring in December 1946 while he was on active 
duty. Thereafter appellant received out-patient treatment 
in Percy Jones General Hospital Annex until May 6, 1947, 
when, due to the increased severity of his condition, he w r as 
hospitalized in Army hospitals until May 6, 1948, without 
any improvement in his condition although during such 
hospitalization all possible treatment was given him. He 
performed no military duty after May 6, 1947, when he 
entered Percy Jones General Hospital for additional treat¬ 
ment due to the increase in the severity of his condition. 

In Count II appellant adopted the following allegations 
contained in paragraphs 6 and 9 of Count I: 

(Appellant’s App. 6) “Appellees determined in Septem¬ 
ber 1943 (Appellant’s App. 2) that appellant had not suf¬ 
fered disability prior thereto and he was then fit for general 
military service, at which time he was returned to active 
service. An Army Retiring Board, on March 23, 1948, 
determined, and appellees approved such decision, that 
appellant had suffered disability prior to March 23, 1948, 
while on active duty within the meaning of Title 10, U. S. C. 
Sec. 456, and became permanently incapacitated for active 
service by reason of physical disability on May 6,1947; and 
appellant continued on active duty until May 6, 1948, as a 
hospital patient. Appellant exhausted all administrative 
appeals (Appellant’s App. 4), having appealed under Sec. 
302, Public Law 346, 78th Congress, Title 38, U. S. C., Sec. 
693(i), to the Secretary of the Army’s Disability Review 
Board, which board affirmed the findings of the Army Re¬ 
tiring Board, and this decision was approved by the 
President. 

An Army Retiring Board, on March 23,1948, held him to 
be permanently incapacitated for active service and that 
such incapacity was incurred May 6, 1947, which decision 
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was approved by the appellee, the Secretary of War, acting 
for the President.” 

Notwithstanding that appellant was entitled to receive 
retirement benefits as provided by Title 37, U. S. C., Sec. 
115, and Title 10, U. S. C. Sec. 971, since May 7,1948, upon 
the findings made in his case, appellees have failed and 
neglected to take the requisite action to entitle him to re¬ 
ceive such retirement benefits as required by law and regu¬ 
lations. Appellees have failed and refused to apply the 
provisions of the Executive Order of the President, No. 
8099, and Army Regulations 40-1025, par. 63(g)(4) in de¬ 
termining appellant’s eligibility for retirement benefits, 
which action (Appellant’s App. 8) was contrary to law and 
arbitrary and capricious. Appellees failed, neglected, and 
refused to perform their plain, ministerial duty required 
by law and involving no discretion on their part in that they 
did not cause appellant to be certified for payment of re¬ 
tirement benefits by reason of the findings of fact made 
by appellees. 

Appellant became permanently incapacitated by reason of 
his disability which was incurred in the line of duty while 
he was on active service after April 3,1939, and appellant’s 
permanent disability and incapacity for active service was 
incurred while he was on active service May 6, 1947. 

This action of appellees in not recognizing appellant’s 
right to receive retirement benefits was not in accordance 
with law (Title 10 U. S. C. Sec. 456) and regulations, but 
was arbitrary and capricious. 

Appellees have arbitrarily, capriciously, and clearly con¬ 
trary to law, neglected, failed, and refused to retire appel¬ 
lant with pay for physical disability by reason of the per¬ 
manent aggravation of his disability while he was serving 
as an officer because they failed and refused to apply the 
pertinent applicable Army Regulations in that they did not 
find that his disability was permanently aggravated by his 
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military service while serving as an officer, notwithstanding 
that he was furnished treatment during his service as an 
officer by reason of the increase in the severity of his con¬ 
dition, and appellant’s condition was not improved by such 
treatment. Appellees have ignored and refused (Appel¬ 
lant’s App. 9) to apply the following provisions of Army 
Regulations 40-1025, par. 63(g)(4): 

“* * # Medical or surgical treatment furnished 

during service for preexisting conditions does not of 
itself establish increase in disability; however, if such 
treatment was necessitated by increase in severity of 
preexisting conditions, then such disability will be con¬ 
sidered as service-aggravated, unless the condition 
was improved by such treatment”. 

The motion to dismiss, which was sustained by the Court 
upon the ground that the Court was without jurisdiction 
(Appellant’s App. 33), admitted the foregoing undisputed 
facts. 

Statutes and Regulations Involved 

10 U. S. C. A. Supp. IV, 456: 

“Injuries in line of duty in active military service; 
pensions; compensation; retirement pay; hospital 
benefits. 

“All officers, warrant officers, and enlisted men of 
the Army of the United States, other than the officers 
and enlisted men of the Regular Army, if called or 
ordered into the active military service by the Federal 
Government for extended military service in excess of 
thirty days, other than for service with the Civilian 
Conservation Corps, and who suffer disability or death 
in line of duty from disease or injury while so employed 
shall be deemed to have been in the active military serv¬ 
ice during such period and shall be in all respects en¬ 
titled to receive the same pensions, compensation, re¬ 
tirement pay, and hospital benefits as are now or may 
hereafter be provided by law or regulation for officers 
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and enlisted men of corresponding grades and length 
of service of the Regular Army, including for their 
dependents the benefits of section 903 of this title, as 
amended. • * # ” Sec. 5, Act of April 3, 1939 (53 
Stat. 557) as amended (10 U. S. C. Supp. IV, 456) 

10 U. S. C. A. 933: 

“Disability Found by Retiring Board to Be Incident 
of Service. 

When a retiring board finds that an officer is in¬ 
capacitated for active service, and that his incapacity 
is the result of an incident of service, and such decision 
is approved by the President, said officer shall be re¬ 
tired from active service and placed on the list of 
retired officers.” 1 


1 While this provision of law was repealed by the provisions of Sec. 
‘531 (b)2, of the Career Compensation Act of 1949, Act of October 12, 
1949, Public Law No. 351, 81st Congress, such repeal is not important here 
because of the provisions of Title 37 U. S. C. A. Secs. 318, 319, which 
provide: 

“318. Savings Provision Relating to Members and Former Mem¬ 
bers Receiving Retirement Pay on Oct. 12, 1949 

Any member or former member of the uniformed services or any 
person entitled to the rights, benefits, and privileges of a member or 
former member of the uniformed services, including any person en¬ 
titled to the benefits provided in sections 1033-1035 of this title and 
sections 43m-43o of Title 34, who on October 12, 1949, is receiving or 
is entitled to receive retired or retirement pay pursuant to any pro¬ 
vision of law, shall, notwithstanding the provisions of this Act be 
entitled to continue to receive or shall continue his entitlement to re¬ 
ceive that retired or retirement pay which such member or former 
member is entitled to receive under any provision of law in effect on 
the day preceding Oct. 12, 1949.” 

“319. Savings Provisions Relating to Laws Providing for Pay 
Repealed by This Chapter. 

Any provision of law which, on October 12,1949, entitles any person 
to be retired, to receive pay, retired pay, retirement pay, or retainer 
pay, or other monetary benefit, and which is directly repealed, im¬ 
pliedly repealed, or amended by the provisions of this chapter, shall, 
if the entitlement of such person to such retirement, pay, retired pay, 
retirement pay, retainer pay, or other monetary benefit is saved by 
the provisions of this chapter, be continued in full force and effect 
for such entitlement and for such a time as such entitlement may exist.” 
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10 U. S. C. A. 971: 

“ Officers retired from active service shall receive 
75 per centum of the pay of the rank upon which they 
are retired.” 

37 U. S. C. A. 115: 

“The retired pay of any officer of the Army, Navy, 
Marine Corps, Coast Guard, Coast and Geodetic Sur¬ 
vey, or Public Health Service who served in any 
capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, 
hereafter retired under any provision of law, shall, 
unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the 
time of his retirement.” Act June 16, 1942, c. 413, 
Sec. 15, 56 Stat. 367 as amended Oct. 18, 1943, c. 260, 
Sec. 1, 57 Stat. 571. 

Administrative Procedure Act 

5 U. S. C. A. 1001(a) Sec. 2(a) Admin. Proc. Act, June 
11, 1946 as amended 

‘Agency’ means each authority (whether or not 
within or subject to review by another agency) of the 
Government of the United States other than Congress, 
the courts, or the governments of the possessions, Ter¬ 
ritories, or the District of Columbia. Nothing in this 
chapter shall be construed to repeal delegations of 
authority as provided by law. Except as to the require¬ 
ments of section 1002 of this title, there shall be ex¬ 
cluded from the operation of this chapter (1) agencies 
composed of representatives of the parties or of repre¬ 
sentatives of organizations of the parties to the dis¬ 
putes determined by them, (2) courts martial and mili¬ 
tary commissions, (3) military or naval authority exer¬ 
cised in the field in time of war or in occupied territory, 
or (4) functions which by law expire on the termina¬ 
tion of present hostilities, within any fixed period 
thereafter, or before July 1, 1947, and the functions 
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conferred by sections 301-303, 304, 305, 306-309, 310, 
311-318, 1881-1884 and 1891-1902 of Appendix to Title 
50, and sections 1738 and 1744 of Title 12; sections 
1611-1614, 1615-1646, and 981-985 of Appendix to Title 
50, and sections 101-125 of Title 41; and sections 1738, 
1739, and 1743 of Title 12, and sections 1821-1833 of 
Appendix to Title 50/ ’ 

5 U. S. C. A. 1009 (Sec. 10, Administrative Procedure 
Act 60 Stat. 243): 

“§ 1009. Judicial review of agency action 
Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency dis¬ 
cretion. 

“(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof.” 

“(b) The form of proceeding for judicial review 
shall be any special statutory review proceeding rele¬ 
vant to the subject matter in any court specified by 
statute or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for 
declaratory judgments or writs of prohibitory or man¬ 
datory injunction or habeas corpus) in any court of 
competent jurisdiction. Agency action shall be sub¬ 
ject to judicial review in civil or criminal proceedings 
for judicial enforcement except to the extent that prior, 
adequate and exclusive opportunity for such review is 
provided by law.” 

“(c) Every agency action made re viewable by 
statute and every final agency action for which there 
is no other adequate remedy in any court shall be sub¬ 
ject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly 
reviewable shall be subject to review upon the review 
of the final agency action. Except as otherwise ex¬ 
pressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
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whether or not there has been presented or determined 
any application for a declaratory order for any form 
of reconsideration, or (unless the agency otherwise re¬ 
quires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency 
authority.” 

• •••••• 

“(e) So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi¬ 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu¬ 
tional right, power, privilege, or immunity; (3) in ex¬ 
cess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of 
procedure required by law; (5) unsupported by sub¬ 
stantial evidence in any case subject to the require¬ 
ments of sections 1006 and 1007 of this title or otherwise 
reviewed on the record of an agency hearing provided 
by statute; or (6) unwarranted by the facts to the ex¬ 
tent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determina¬ 
tions the court shall review the whole record or such 
portions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. 
June 11,1946, c. 324 § 10, 60 Stat. 243.” 

A regulation issued by the War Department on October 
1,1945, known as Technical Manual 12-245, entitled “Physi¬ 
cal Reclassification Retirement and Retirement Benefits 
for Officers,” provides in paragraph 29 (page 55): 

“Meaning of ‘incident of service’. An incapacity is 
the result of an ‘incident of service * within the mean- 
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ing of sections 1251 and 1252, Revised Statutes (10 
U.S.C. 933, 934), when it is incurred in line of duty in 
the active military service. Thus, an officer of the 
Regular Army is eligible to be retired for disability 
under the provisions of section 1251, Revised Statutes 
(10 U.S.C. 933), for incapacity which is incident to 
commissioned service in the Regular Army or which 
is incident to prior active service as cun enlisted man 
or an officer not of the Regular Army or as a cadet of 
the United States Military Academy.’’ (Italics sup¬ 
plied.) 

Paragraph 23b (page 51) of the same regulation pro¬ 
vides : 

“The word ‘disability’ as used in section 5 of the 
act of 3 April 1939, as amended, with respect to retire¬ 
ment pay benefits means such disability as would con¬ 
stitute a basis for the retirement of Regular Army 
Officer personnel. Thus, whal constitutes *incapacity 
for active service ’ for Regular Army officers likewise 
constitutes ‘ disability ’ for officers who are not Regular 
Army officers (Italics supplied.) 

Technical Manual 12-245 also provides, with respect to 
commissioned officers of the Regular Army, paragraph 
33c(4): 

“The word ‘incurred’, as used in section 2, supra, 
does not refer to the date of the inception of the dis¬ 
ease or the sustaining of the injury, but refers to the 
date of resulting incapacity for active service. Thus 
the administration of the act of 29 June 1943, supra, 
requires that some one date be fixed by an Army retir¬ 
ing board as the date when permanent incapacity for 
active military service occurred (see par. 60d).” 

Executive Order No. 8099, dated April 28, 1939 (4 Fed¬ 
eral Register 1725), as amended by Executive Order No. 
8461, dated June 28, 1940 (5 Federal Register 2436), and 
Executive Order No. 9051, dated February 6, 1942 (7 Fed- 
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eral Register 839), providing for the administration of 
the retirement benefits provided by Section 5 of the Act of 
April 3, 1939, as amended (10 U.S.C., Sup. IV, 456), pro¬ 
vides: 

“* * * that in the administration of the retire¬ 

ment-pay provisions of the said statute the determina¬ 
tion of all questions of eligibility for the benefits 
thereof • • • shall be made • * * in the 
manner, and in accordance with the standards, pro¬ 
vided by law, or regulations for Regular Army per¬ 
sonnel: * * V’ (Italics supplied.) 

Declaratory Judgment Act 

Title 28 U.S.C.A. sec. 2201 provides: 

“Creation of remedy 

“In a case of actual controversy within its jurisdic¬ 
tion, except with respect to Federal taxes, any court of 
the United States, upon the filing of an appropriate 
pleading, may declare the rights and other legal rela¬ 
tions of any interested party seeking such declaration, 
whether or not further relief is or could be sought. 
Any such declaration shall have the force and effect of 
a final judgment or decree and shall be reviewable as 
such. As amended May 24, 1949, c. 139, § 111, 63 Stat; 
105.” 

Statement of Points 

I. The Court Below Erred in Dismissing the Complaint 
Because It Had Jurisdicton 

(a) To grant relief in the nature of Mandamus 

(b) Under the Declaratory Judgment Act 

(c) Under the Administrative Procedure Act 

II. The Career Compensation Act of October 12, 1950 
Removed Appellees’ Contention in This Case 

III. The Action of the Court Below Constituted a 
Denial of “Due Process” 
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Summary of Argument 

1. Where conditions prescribed by statutes, department 
regulations and Executive Orders are met by finding of 
executive department and approved by the President and 
nothing remains but to apply the applicable law and grant 
the benefits authorized, the District Court has jurisdiction 
to grant mandatory relief in an action for that purpose, 
in the nature of mandamus, under the Declaratory Judg¬ 
ment Act or under the Administrative Procedure Act. 

2. Where administrative officials fail to apply statutes, 
regulations and Executive Orders prescribing same stand¬ 
ards for determining benefits for non-Regular Army officers 
as for Regular Army officers, the District Court has juris¬ 
diction to direct compliance. 

3. The Administrative Procedure Act authorizes judicial 
review by a Federal court where administrative officer fails 
to perform mandatory duties plainly required by statute. 

4. A case of actual controversy existed, under the Dec¬ 
laratory Judgment Act, authorizing the District Court to 
declare the rights of a former Army officer where the admin¬ 
istrative officials determined the essential facts existed 
entitling him to retirement benefits for disability incurred 
during service, but refused to award same. 
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Argument 

1. Where conditions prescribed by statutes, department 
regulations and Executive Orders are met by finding of ex¬ 
ecutive department and approved by the President and 
nothing remains but to apply the applicable law and grant 
the benefits authorized, the District Court has jurisdiction 
to grant mandatory relief in an action for that purpose in the 
nature of mandamus, under the Declaratory Judgment Act 
or under the Administrative Procedure Act. 

Appellees’ motion to dismiss the complaint admits as 
true the allegations therein stated. ( Domestic and Foreign 
Commerce Corporation v. Littlejohn, 165 F. 2d 235; Dollar 
v. Land, 154 F. 2d 307, affirmed, 330 U. S. 731; Franklin 
Township v. Tug well, 85 F. 2d 208; Philadelphia Company 
v. Stimson, 223 U. S. 605, 56 L. Ed. 570; Fleming v. Moberly 
Milk Products Co., 160 F. 2d 259.) 

The admitted facts clearly show that under, and by virtue 
of, the administrative findings which have already been 
made in this case, appellant has fully qualified for disability 
retirement benefits on the present status of the record. 
Nothing remains to be done by appellees now but the purely 
ministerial act of complying with the specific direction of 
the statute under the findings already made, to-wit, direct¬ 
ing that payment be made to appellant of the disability 
retirement benefits to which he is lawfully entitled. The 
Army Retiring Board’s finding that appellant was perma¬ 
nently incapacitated for military service as a result of an 
incident of his service was approved by the President 
(Appellant’s App. 2). When payment of retirement bene¬ 
fits was not made, appellant appealed his case, the Retiring 
Board’s findings were affirmed and the appellate board’s 
finding was likewise approved by the President (Appellant’s 
App. 4-5). Under these findings he is entitled to retirement 
benefits. 


16 


Appellant re-entered active military service Marcia 5, 
1941, as an enlisted man, was discharged March 13, 1943 
for purpose of receiving commission and was commissioned 
an officer March 14, 1943 (Appellant's App. 1-2), passing 
1 the requisite physical examination. An Army Retiring 
Board on March 23, 1948 determined appellant became per- 
1 manently incapacitated for active service on May 6, 1947, 
by reason of physical disability, which incapacity was held 
to be the result of an incident of his service, and appellant 
remained on active duty as a hospital patient until May 
' 6, 1948. Appellant thereupon was separated from active 
duty and retired, but without retirement pay, as provided 
by Title 10 U.S.C. Sec. 933 and Title 37 TJ.S.C. 115. 

Appellant became permanently incapacitated by reason 
1 of disability which was incurred in the line of duty while 
he was on active service after April 3, 1939, said perma¬ 
nent disability and incapacity for active service being in¬ 
curred May 6, 1947 (Appellant's App. 8). Section 5, Act 
! of April 3, 1939 (53 Stat. 557), as amended, (10 U.S.C. 

1 Sup. IV, 456), provides that officers ordered for active 
military service in excess of thirty days, who suffer dis¬ 
ability in line of duty from disease or injury while so 
employed, shall be entitled to receive the same retirement 
pay as provided by law or regulation for officers of cor¬ 
responding grades of the Regular Army. Under the plain 
terms of this statute, therefore appellant is entitled to 
1 receive retirement benefits as prescribed. However, ap¬ 
pellees have misconstrued the words “the result of an inci¬ 
dent of service" in Title 10, Sec. 933, U.S.C., and because 
appellant’s disability was held to be incident to his enlisted 
service, notwithstanding the other findings in the case, 
i he was not paid retirement pay based on his commissioned 
status, although under existing War Department regula¬ 
tions commissioned officers of the Regular Army, whose 
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incapacity is incident to prior service as an enlisted man, 
are retired (Appellant’s App. 4). This decision by ap¬ 
pellees’ predecessors in office is directly contrary to the 
provisions of 10 U.S.C. Sup. IV, 456, providing that non- 
Regular officers, of whom appellant is one, receive the same 
retirement benefits as provided by law for officers of the 
Regular Army. 

Such action is also contrary to the provisions of Execu¬ 
tive Order No. 8099, issued by the President of the United 
States on April 28, 1939 (4 Federal Register 1725), as 
amended by Executive Order No. 8461, issued June 28,1940 
(5 Federal Register 839), which provides that the determi¬ 
nation of all questions of eligibility for benefits of disability 
retirement “shall be made by the Secretary of War, or by 
someone designated by him in the War Department, in the 
manner and in accordance with the standards, provided by 
law, or regulations for Regular Army personnel .” (Italics 
supplied.) 

The action of appellees is also contrary to the regula¬ 
tions of the Department of the Army which have the force 
of law. (Standard Oil Company of California v. Johnson, 
316 U. S. 481, 86 L. Ed. 1611; U. S. v. Eliason, 16 Pet. 
(U. S.) 291, 302, 10 L. Ed. 968, 972.) 

These regulations are as follows: 

Technical Manual 12-245, entitled “Physical Reclassifica¬ 
tion Retirement and Retirement Benefits for Officers,” pro¬ 
vides in paragraph 29 (page 55): 

“Meaning of *incident of service \ An incapacity is 
the result of an ‘incident of service’ within the meaning 
of sections 1251 and 1252, Revised Statutes (10 U. S. C. 
933,934), when it is incurred in line of duty in the active 
military service. Thus, an officer of the Regular Army 
is eligible to be retired for disability under the provi¬ 
sions of section 1251, Revised Statutes (10 U. S. C. 933), 
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for incapacity which is incident to commissioned service 
in the Regular Army or which is incident to prior active 
service as an enlisted man or an officer not of the Regu¬ 
lar Army or as a cadet of the United States Military 
Academy. y> (Italics supplied.) 

Paragraph 23b (page 51) of the same regulation provides: 

“The word * disability 7 as used in section 5 of the 
. act of 3 April 1939, as amended, with respect to retire¬ 
ment pay benefits means such disability as would con¬ 
stitute a basis for the retirement of Regular Army 
Officer personnel. Thus, ivhat constitutes ‘incapacity 
for active service’ for Regular Army officers likewise 
constitutes ‘disability 7 for officers who are not Regular 
Army officers.” (Italics supplied.) 

It will thus be seen that the appellees have failed and re¬ 
fused to perform their purely ministerial statutory duty, 
in that they refused to grant appellant benefits due him 
by virtue of statute (10 U. S. C. 456, 10 U. S. C. sec. 933 
and 37 U. S. C. 115), Executive order 8461 (5 Fed. Reg. 
839) and the above quoted regulations of the Department 
of the Army. 

It is well established that the court below has power to 
compel by mandamus the performance of a purely minis¬ 
terial statutory duty. Hurley vs. Crawley, 60 App. D. C. 
245, 50 Fed. (2d) 1010 and Hines vs. U. S., 105 Fed. (2d) 
85 and cases cited therein at page 93. 

As to acts of administrative officials which are ministerial 
in nature, this Court in U. S. ex rel. Houghton vs. I ekes, 69 
App. D. C. 324, said: 

“It is established that wherever the conditions have 
been fulfilled whereby the relator in the mandamus is 
entitled to call upon an officer to do an act beneficial to 
the relator, that act becomes a ministerial duty.” (Cit¬ 
ing cases.) 
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The following language of the U. S. Supreme Court is 
also significant in this regard, where that court, in Roberts 
v. U. S. ex rel. Valentine, 176 U. S. 221, at page 231 said: 

“Unless the writ of mandamus is to become practically 
valueless, and is to be refused even where a public 
officer is commanded to do a particular act by virtue 
of a particular statute, this writ should be granted. 
Every statute to some extent requires construction by 
the public officer whose duties may be defined therein. 
Such officer must read the law, and he must, therefore, 
in a certain sense, construe it, in order to form a judg¬ 
ment from its language what duty he is directed by 
the statute to perform. But that does not necessarily 
and in all cases make the duty of the officer anything 
other than a purely ministerial one. If the law direct 
him to perform an act in regard to which no discretion 
is committed to him, and which, upon the facts existing, 
he is bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which requires, in 
some degree, a construction of its language by the of¬ 
ficer. Unless this be so, the value of this writ is very 
greatly impaired. Every executive officer whose duty 
is plainly devolved upon him by statute might refuse 
to perform it, and when his refusal is brought before 
the court he might successfully plead that the per¬ 
formance of the duty involved the construction of a 
statute by him, and therefore it was not ministerial, and 
the court would on that account be powerless to give 
relief. Such a limitation of the powers of the court, 
we think, would be most unfortunate, as it would relieve 
from judicial supervision all executive officers in the 
performance of their duties, whenever they should plead 
that the duty required of them arose upon the con¬ 
struction of a statute, no matter how plain its language, 
nor how plainly they violated their duty in refusing 
to perform the act required.” 

In Miguel vs. McCarl, 291 U. S. 441, 78 L. Ed. 901, where 
this Court’s opinion is reported in 66 Fed. (2d) 564, 62 App. 
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D. C. 259, suit was brought to enjoin the Comptroller Gen¬ 
eral from preventing payment of retirement benefits to an 
enlisted man of the Army pursuant to findings made by 
the War Department. Motions to dismiss were denied 

i 

whereupon answer was filed, to which motion to strike was 
granted by the lower court. This court reversed with in¬ 
structions to the lower court to dismiss the bill upon the 
ground that the question of petitioner’s status was dis¬ 
puted in good faith on the merits and that the duties sought 
to be controlled were regarded as involving discretion. The 
Supreme Court of the United States, citing cases, held that 
I the law establishing the status of petitioner as an enlisted 
man in the Army and directing that such an enlisted man 
having served 30 years shall be placed upon the retired list 
stated that the duty of the disbursing officer to pay this 
man: 

“• • • ‘is so plainly prescribed as to be free from 
doubt and equivalent to a positive command’, and, there¬ 
fore, is ‘ so far ministerial that the performance may be 
compelled by mandamus,’ ” Wilbur vs. U. S., 281 U. S. 
pp. 218, 219, 74 L. ed. 816, 50 S. Ct. 320). 

The U. S. Supreme Court has held that the silence of 
Congress as to judicial review of orders of an administrative 
1 body is not necessarily to be construed as a denial of the 
power of federal courts to grant relief in the exercise of 
I the general jurisdiction which Congress has conferred upon 
them. The authority for judicial review may be found in 
the existence of courts and the intent of congress as de¬ 
duced from statutes and precedents. Stark vs. Wickard , 
321 U. S. 288, 88 L. ed. 733. There, the actions of the Secre¬ 
tary of Agriculture under the Agricultural Marketing 
Agreement Act of 1937, 50 Stat. 246, were held subject to 
judicial examination, although the statute was silent as 
to judicial review. 
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It is not necessary that the basic statute expressly give 
the court the right to review administrative proceedings 
thereunder. The Supreme Court in Dismuke vs. U. S., 297 
U. S. 167, 80 L. ed. 561, expressed the rule to be as follows: 

“• * # But, in the absence of compelling language, 
resort to the courts to assert a right which the statute 
creates will be deemed to be curtailed only so far as 
authority to decide is given to the administrative 
officer. • • •” 

It was said by the U. S. Supreme Court in a case involv¬ 
ing the retirement of a naval officer, U. S. vs. Burchard, 125 
U. S. 176, at page 180: 

“The law requires a record of the proceedings and 
decision of Retiring Board be made and transmitted to 
the Secretary of the Navy and by him laid before the 
President for his approval or disapproval, or orders 
in the case. At first, the findings in this case were ap¬ 
proved and orders made thereon but afterwards the 
Department became satisfied on reexamination that the 
findings were wrong and that the incapacity was actu¬ 
ally the result of causes incident to the service. Neither 
the Department nor the President could then change 
the findings, as they had already been approved, and 
were no longer open to review. The action of the Presi¬ 
dent was equivalent to the judgment of an appropriate 
tribunal upon the facts as found. That judgment as a 
judgment could not be disturbed. . . .” 

In Ernes vs. TJ. S., 105 Fed. 2d 85, this court required 
administrative officers to pay a judgment in a mandamus 
suit, holding that nothing remained to be done but the 
ministerial action of liquidating this obligation, and re¬ 
iterated the often repeated statement: 

“It is well settled that a purely ministerial duty 
may be commanded by mandamus. ’ * (Citing cases.) 
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The administrative action in finding here the essential 
elements entitling appellant to retirement benefits was 
equivalent to a judgment. Just as this Court in Hines 
vs. U. S., 105 F. 2d 85, required the administrative officers 
to pay a District Court judgment rendered in a mandamus 
proceeding, so this Court should give the same effect to 
the findings of fact in the instant case and reverse the action 
of the District Court in holding that it was without juris¬ 
diction. Mr.‘Justice Vinson in the case of Hines vs. U. S., 
supra, in the sixth footnote to his opinion aptly quoted from 
an opinion of Hon. Jeremiah S. Black, Attorney General 
for the United States in the Claim of Beside, 9 0. A. G. 197, 
as follows: 

“The fifth amendment declares that ‘no person shall 
be deprived of his life, liberty, or property without due 
process of law/ This means, and has always been held 
to mean, that the right of a citizen to his property, as 
well as his life or liberty, could be taken away only 
upon an open public, and fair trial before a judicial 
tribunal, according to the forms prescribed by the law 
of the land for the investigation of such subjects.’* 

The same principle as announced in that case is applicable 
here. Appellant only asks that the findings of the Army 
Betirement Board, as approved by the President, be given 
the legal effect to which they are entitled, under the ap¬ 
plicable law, Executive Order and Begulations which have 
the force and effect of law. 

This court, as late as June 12,1950, in the case of Cham¬ 
bers v. Robertson, No. 10351, held that mandamus was a 
proper method of assuring compliance with a statute per¬ 
taining to retirement of army officers for physical disability, 
and directed that administrative officials confine their con¬ 
sideration to the service record of an officer as directed by 
statute. In that case, this Court reversed the same judge 
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of the court below, whose action was the same as here, who 
decided that the lower court did not have jurisdiction, just 
as he did in the instant case. 

For the reasons stated, it is respectfully urged that the 
action of the lower court in holding it was without jurisdic¬ 
tion be reversed, as jurisdiction existed by reason of the 
mandamus nature of this suit. 

2. Where administrative officials fail to apply statutes, 
regulations and Executive Orders prescribing same stand¬ 
ards for determining benefits for non-Begular Army officers 
as for Regular Army officers, the District Court has juris¬ 
diction to direct compliance. 

When, as here, appellees fail and refuse to follow the 
express provisions of statute, the President’s Executive 
order, and Army Regulations which have the effect of law, 
requiring the treatment of Regular and non-Regular Army 
officers alike so far as entitlement to disability retirement 
pay is concerned, they are not only acting contrary to law, 
but are acting arbitrarily and capriciously. 

10 U. S. C. Supp. IV, 456 (Sec. 5, Act of April 3,1939 (53 
Stat. 557) provides: 

“All officers * * # of the Army of the United States 

• • • shall be in all respects entitled to receive the same 

• • • retirement pay • • • as are now or may here¬ 
after be provided by law or regulation for officers • • • 
of the Regular Army * * V’ 

The Technical Manual 12-245 of the War Department 
provides in paragraph 29, (page 55) that an officer of the 
Regular Army is eligible to be retired for disability for 
incapacity which is incident to prior active service as an 
enlisted man. 
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Paragraph 23b (page 51) of the same Technical Manual 
states: 

“Thus, what constitutes ‘incapacity for active service’ 
for Regular Army officers likewise constitutes ‘disability’ 
i for officers who are not regular Army officers. ’ ’ 

Executive Order No. 8099 (4 Fed. Reg. 1725) as amended 
by Executive Order No. 8461 (5 Fed. Reg. 2436) and Execu¬ 
tive Order No. 9051 (7 Fed. Reg. 839) providing for the 
administration of retirement benefits provided by 10 U. S. C. 
Supp. IV, 456 provides: 

“ • * * that in the administration of the retirement- 
pay provisions of the said statute the determination of 
all questions of eligibility for the benefits thereof • • • 
shall be made • • • in the manner and in accordance 
with the standards, provided by law, or regulations for 
Regular Army personnel • * 

The action prescribed by the foregoing was not followed 
1 in the instant case, as shown by the record now before this 
' court, and for the reasons heretofore stated it is urged that 
the court below had jurisdiction of this case for the purpose 
of directing compliance with the foregoing law, executive 
orders and regulations. This was the recommendation of 
! the Commissioner of Veterans’ Cases of the court below, as 
will be found in the Appendix, Pages 17-31. 

3. The Administrative Procedure Act authorizes judicial 
review by a Federal Court where administrative officer fails 
! to perform mandatory duties plainly required by statute. 

The Administrative Procedure Act, Act of June 11,1946, 
U. S. C. A. Title 5, Secs. 1001-1011, conferred jurisdiction 
on the Court below of the facts set forth in the complaint 
(Appellant’s App. 1-9) in this case, the pertinent portions 
1 of which Act are printed herein under “Statutes and Regu¬ 
lations.” 
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Section 2(a) of that Act (Title 5 U. S. C. A. Sec. 1001a) 
defines the extent of the statute and in effect provides that 
the Act applies to each authority of the Government of the 
United States, except the Congress, the Courts, the terri¬ 
torial governments, and the District of Columbia. For cer¬ 
tain purposes it also excepts courts-martial and military 
commissions as well as military or naval authority exercised 
in the field in time of war, or in occupied territory. The 
Department of the Army, therefore, is not exempt from pro¬ 
visions of the statute except in respect to authority exer¬ 
cised in the field in time of war or in occupied territories, 
or in respect to courts-martial. The subject matter of this 
suit, retirement of officers for disability which permanently 
incapacitates them for duty is within the scope of the Act. 

Judicial review of administrative action is governed by 
Section 10 of the Act. Two classes of actions are excepted 
from the right of judicial review: first, those as to which 
statutes preclude judicial review; and second, those as to 
which agency action is by law committed to agency discre¬ 
tion. 

In the case now before the Court there is no indication 
that either of the above mentioned exceptions exists in the 
instant case. Under the provisions of Title 5 U. S. C. A. Sec. 
1009c, every agency action made reviewable by statute and 
every final agency action for which there is no other ade¬ 
quate remedy in any court shall be subject to judicial review. 
As there is no provision of law committing to agency dis¬ 
cretion the matter complained of in the instant case, it 
therefore follows, there being no statute precluding judicial 
review, the Administrative Procedure Act applies. 

The reports of the Committees on the Judiciary of the 
Senate and House of Representatives, concerning this legis¬ 
lation, clearly indicate that the foregoing conclusion is in 
accord with the legislative intent. The Report of the Senate 
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Committee on the Judiciary (S. Rept. No. 752, 79th Con¬ 
gress) submitted by Senator McCarran, states that the 
legislation “sets forth a simplified statement of judicial re¬ 
view designed to afford a remedy for every legal wrong.’’ 
This Report, in discussing Section 10(a) of S7, later enacted 
as the Administrative Procedure Act, (5 U. S. C. A. sec. 
1000(a)), shows it was the intent of Congress for this Act 
to apply in the instant case by making the following obser¬ 
vation, at page 5: 

“ * * * Thus certain war and defense functions are 
exempted, but not the War or Navy Departments in the 
performance of their other fvmctions. yi (Italics sup¬ 
plied.) 

“Any person suffering legal wrong because of any 
agency action, or adversely affected within the meaning 
of any statute, is entitled to judicial review. 

“This subsection confers a right of review upon any 
person adversely affected in fact by agency action or 
aggrieved within the meaning of any statute.” (Page 
26 of Report.) 

This Committee Report contains the following comment in 
respect to Section 10(c): 

“Agency action made reviewable specially by statute 
or final agency action for which there is no other ade¬ 
quate judicial remedy is subject to judicial review.” 

A similar statement is found in the Report of the House 
Committee on the Judiciary (H. Rept. No. 1980, 79th Cong. 
2d Sess.). 

This Court, in Kristensen v. McGrath, 179 F. 2d 796, after 
reviewing the legislative history of the Administrative 
Procedure Act and prior decisions thereon, stated, citing 
decisions: 

“We hold that the Administrative Procedure Act’s 
judicial review section was not intended to perpetuate 
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preexisting rigidities in the use of extraordinary legal 
remedies but rather to simplify and make more flexible 
the avenues to judicial relief.” 

The foregoing leads to the irresistible conclusion that, as 
in this case, where there is no discretion involved and no 
statute precludes judicial review, the Administrative Pro¬ 
cedure Act is authority for the court below to review the 
adverse action taken by appellees which affects appellants 
legal rights. 

In the instant case the facts are not disputed. Therefore 
the only remaining question for this Court to determine is 
whether the complaint (Appellant’s App. 1-9) sets forth a 
cause of action. It is respectfully submitted, for the rea¬ 
sons heretofore set forth, that the complaint did set forth 
a good cause of action. 

4. A case of actual controversy existed, under the Declar¬ 
atory Judgment Act, authorizing the District Court to 
declare the rights of this former Army officer where the 
administrative department determined the essential facts 
existed entitling him to retirement benefits for disability 
incurred during service, but refused to award same. 

The complaint states (Appellant’s App. 4) that appellant 
is entitled to be certified for payment of retired pay, but 
appellees have not so certified him because they have mis¬ 
construed the words “the result of an incident of service” 
appearing in Title 10, par. 933, U.S.C.; that appellant has 
exhausted his administrative appeals; that (Appellant’s 
App. 5) the failure of appellees to recognize his right to 
receive retirement benefits was contrary to law and in so 
refusing him appellees wholly disregarded their statutory 
obligation in the matter. 

Certainly this allegation in the complaint shows an actual 
controversy existed at time suit was filed, such as to invoke 
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the provisions of the Declaratory Judgment Act (Title 28 
U.S.C. Sec. 2201). 

Where, as here, one has fully complied with statutory re¬ 
quirements entitling him to retirement benefits as shown by 
the record, and such benefits are refused, such situation 
shows an actual controversy within the meaning of the pro¬ 
visions of the above mentioned Act. 

The issues here are comprehended by the Declaratory 
Judgment Act. Since this suit was filed, the Career Com¬ 
pensation Act was passed by Congress on Oct 12, 1949, 
which revised the basic retirement statutes, and defined 
“active service” for the purpose of physical disability re¬ 
tirement for both Regular and non-Regular officers to mean 
“all service as a member of the uniformed services”. Title 
37 U.S.C.A. Par. 282. This Act specifically makes the pro¬ 
visions applicable to members of the uniformed services 
“heretofore granted or entitled to receive retirement pay 
for disability.” 37 U.S.C. Par. 281. This forcefully dem¬ 
onstrates the legislative desire of Congress to accord equal 
retirement benefits to all members of the uniformed services, 
and is a complete answer in the instant case to the objection 
made by appellees to paying appellant in accordance with 
the findings already made in his case. 

The decision of this court in the case of Pelky v. U. S., 
71 Fed. 2d, 221 is authority for the proposition that a later 
act of Congress can be the basis for determining the inten¬ 
tion of Congress in its prior legislation. This, appellant 
respectfully urges, although the express wording of the 
statute negatives appellees 7 contention. 

We see that as regards World War I former officers en¬ 
titled to retirement as “emergency officers” the ruling that 
• such entitlement exists, whether their disability was in¬ 
curred while serving as an enlisted man or as a commis- 
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sioned officer. (Decision of Administrator of Veterans ’ 
Affairs, March 28, 1935, Vol. I, Page 126.) 

Likewise, now, under the Career Compensation Act, the 
same situation prevails. So the inconsistency of appellees ’ 
contention here is apparent, in addition to being contrary 
to the express provisions of statutes, executive orders and 
regulations. 

Conclusion 

The court below had jurisdiction to grant appellant the 
relief sought in the instant case by mandamus, declaratory 
judgment or other judicial process under the Administra¬ 
tive Procedure Act, as upon the undisputed facts before 
this court appellees have arbitrarily and capriciously re¬ 
fused to follow the mandatory statutory directive. Appel¬ 
lant has exhausted his administrative remedies, he has no 
other place to go to enforce his rights granted him by Con¬ 
gress, having fully complied with the terms of statute for 
entitlement to retirement benefits. To deny him this right 
would be a denial of “due process of law”. 

Wherefore, appellant prays the judgment of the District 
Court granting appellees* motion to dismiss be reversed, 
and judgment entered accordingly. 

Respectfully submitted, 

Warren E. Miller, 

910 17th St ., N. W. y 
Attorney for Appellant. 
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APPENDIX 







UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4345-48 

Filed October 20, 1948. Harry M. Hull. Clerk 

Alfred B. Miller, 702 South First Avenue, Maywood, 

Illinois, Plaintiff 

vs. 

(1) Kenneth C. Royall, Secretary of the Army, Depart¬ 

ment of the Army, Washington, D. C., and 

(2) James Forrestal, Secretary of Defense, Department 

of the Army, Washington, D. C., Defendants 

Complaint to Determine Plaintiff’s Rights and to 
Require Defendants to Certify Plaintiff as Eligible 
for Payment of Army Retirement pay 

Count 1 

Plaintiff respectfully shows unto the Court as follows: 

1. The jurisdiction of this Court is invoked by reason of 
Title 11, Sec. 315, D. C. Code (1940); and Rule 81 (b) 
Rules of Civil Procedure; Title 28, Sec. 400 U. S. C. 

2. Plaintiff is a citizen of the United States and a resi¬ 
dent of the State of Illinois. 

3. Defendant, Kenneth C. Royall, is the duly appointed 
Secretary of the Army, and defendant, James Forrestal, 
is the duly appointed Secretary of Defense, and these 
defendants are sued in their respective official capacities. 

4. Plaintiff entered the military service of the United 
States June 10, 1918 and was on active duty until July 16, 
1919. He reentered active military service March 5, 1941, 
as an enlisted man, and served in such capacity until 
March 13, 1943, when he was discharged while serving as 
master sergeant overseas in New Caledonia for the pur- 



r 

2 

pose of being commissioned, and was commissioned as an 
officer March 14,1943, passing the requisite physical exami¬ 
nation made by medical officers of the Army for such 
appointment. 

5. Thereafter, plaintiff became permanently incapaci¬ 
tated for active service by reason of physical disability, 
which incapacity was found by the defendants to be the 
result of an incident of his service, an Army Retiring 
Board at Walter Reed General Hospital making this find¬ 
ing on March 23, 1948, which action was approved by the 
President, plaintiff is informed and believes. Plaintiff 
was then separated from active duty and retired, but with¬ 
out pay in rank of Captain on May 6, 1948, by reason of 
having been found permanently incapacitated for active 
service. 

i 

6. Defendants determined in September 1943 when 
plaintiff appeared before a Disposition Board at Kennedy 
General Hospital that he had not suffered disability prior 
thereto and was then fit for general military service, at 
which time he was returned to general service. The Army 
Retiring Board at Walter Reed General Hospital, on 
March 23, 1948, determined, and defendants approved such 
decision that plaintiff had suffered disability prior to March 
23, 1948, while on active duty within the meaning of Title 
10, U. S. C. 456, Sup. IV, and became permanently inca¬ 
pacitated for active service by reason of physical disability 
on May 6, 1947. Plaintiff continued on active duty until 
May 6, 1948, as a hospital patient. 

7. Defendants did not recognize that plaintiff was en¬ 
titled to disability retirement pay, as provided by Sec. 5, 
Act of April 3,1939 (53 Stat. 557) as amended (10 U. S. C., 
Supp. IV, 456) and Title 10 U. S. C. Secs. 931 and 933, and 
Title 37, IT. S. C. Sec. 115 which provide: 

“Sec. 456. [Injuries in line of duty in active military 
service; pensions; compensation; retirement pay; 
hospital benefits. 

“All officers, warrant officers, and enlisted men of 
the Army of the United States, other than the officers 
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and enlisted men of the Regular Army, if called or 
ordered into the active military service by the Federal 
Government for extended military service in excess 
of thirty days, other than for service with the Civilian 
Conservation Corps, and who suffer disability or death 
in line of duty from disease or injury while so em¬ 
ployed shall be deemed to have been in the active mili¬ 
tary service during such period and shall be in all 
respects entitled to receive the same pensions, com¬ 
pensation, retirement pay, and hospital benefits as 
are now or may hereafter be provided by law or regula¬ 
tion for officers and enlisted men of corresponding 
grades and length of service of the Regular Army, 
including for their dependents the benefits of section 
903 of this title, as amended. * # •”] 

Title 10, U. S. C. Sec. 931, provides: 

“When any officer has become incapable of perform¬ 
ing the duties of his office, he shall be either retired 
from active service, or wholly retired from the serv¬ 
ice, by the President, as hereinafter provided.” 

Title 10, U. S. C., Sec. 933 provides: 

“When a retiring board finds that an officer is in¬ 
capacitated for active service, and that his incapacity 
is the result of an incident of service, and such decision 
is approved by the President, said officer shall be re¬ 
tired from active service and placed on the list of 
retired officers.” 

Title 37, U. S. C., Sec. 115 provides: 

“The retired pay of any officer of the Army, Navy, 
Marine Corps, Coast Guard, Coast and Geodetic Sur¬ 
vey, or Public Health Service who served in any 
capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, here¬ 
after retired under any provision of law, shall, unless 
such officer is entitled to retired pay of a higher grade, 
be 75 per centum of his active duty pay at the time 


4 


of his retirement. (June 16, 1942, c. 413, Sec. 15, 56 
Stat. 367, eff. June 1, 1942, as amended Oct. 18, 1943, 
c. 260, Sec. 1, 57 Stat. 571.)” 

8. Defendants have not certified plaintiff to the Veterans’ 
Administration for the payment of 75 per centum of his 
pay because they have misconstrued the words “the result 
of an incident of service” in Title 10, paragraph 933, 
U. S. C. as meaning that because plaintiff’s disability was 
held to be incident to his enlisted service, notwithstanding 
the findings as aforesaid, he is not entitled to receive re¬ 
tirement pay based on his commissioned status. Plaintiff 
is entitled to be certified for payment of retired pay because 
the defendants, under existing War Department regula¬ 
tions and/or directives and practice, retire commissioned 
officers of the Regular Army whose incapacity is incident 
to prior active service as an enlisted man, but do not 
recognize this right with respect to plaintiff although 
Executive Order No. 8099, 28 April, 1939 (4 Federal Regis¬ 
ter 1725), as amended by Executive Order No. 8461, 28 June 
1940 (5 Federal Register 839) which provides: 

“• • • the duties, powers, and functions incident 
to the administration and payment of the benefits 
provided by the statute as above set out are hereby 
vested in the Veterans’ Administration: Provided, 
That in the administration of the retirement-pay 
provisions of the said statute, the determination of all 
questions of eligibility for the benefits thereof, includ¬ 
ing all questions of law and fact relating to such 
eligibility, shall be made by the Secretary of War, or 
by someone designated by him in the War Depart¬ 
ment, in the manner and in accordance with the stand¬ 
ards, provided by law, or regulations for Regular Army 
personnel. * * V’ (Italics supplied.) 

9. Plaintiff exhausted all administrative appeals possible 
in this matter, having appealed under Sec. 302, Public Law 
346, 78th Congress, Title 38, U. S. C. Sec. 693i, to the Secre¬ 
tary of the Army’s Disability Review Board, which Board 
affirmed the findings of the Army Retiring Board at Walter 
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Reed General Hospital, and this decision was approved by 
the President, plaintiff is informed and believes. 

10. Plaintiff is entitled, under the decision as made by 
defendants in his case, to receive disability retirement 
benefits at the rate of seventy-five percentum (75%) of 
his active duty pay pursuant to Title 37, Sec. 115, U. S. C. 
at the time of his retirement or seventy-five percentum 
(75%) of the pay of the rank upon which he was retired, 
pursuant to the provisions of Sec. 971, Title 10, U. S. C. 
The failure of defendants to recognize plaintiff as being 
entitled to receive seventy-five percentum of the pay of the 
rank upon which he was retired and to certify him to 
receive this pay was contrary to law and wholly disre¬ 
garded defendant’s statutory obligation in this matter. 

11. Plaintiff is entitled, under the decision as made by 
defendants in his case, to receive disability retirement 
benefits at the rate of seventy-five percentum (75%) of 
his active duty pay at the time he was retired, pursuant 
to the provisions of Title 37, Sec. 115, U. S. C. which pro¬ 
vides: 

“The retired pay of any officer of the Army, Navy, 
Marine Corps, Coast Guard, Coast and Geodetic Sur¬ 
vey, or Public Health Service who served in any ca¬ 
pacity as a member of the military or naval forces of 
the United States prior to November 12, 1918, here¬ 
after retired under any provision of law, shall, unless 
such officer is entitled to retired pay of a higher grade, 
be 75 per centum of his active duty pay at the time of 
his retirement. (June 16, 1942, c. 413, sec. 15, 56 Stat. 
367, eff. June 1, 1942, as amended October 18, 1943, 
c. 260, Sec. 1, 57 Stat. 571.)” 

The failure of defendants to recognize plaintiff as being 
entitled to receive seventy-five percentum of his active duty 
pay at time he was retired and to certify him to receive 
this pay was contrary to law and wholly disregarded de¬ 
fendants’ statutory obligation in this matter. 

12. Defendants are charged by law with the plain legal 
duty, and with no discretion involved to cause plaintiff to 
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be paid his retirement pay as aforesaid. The defendants, 
however, notwithstanding the plain legal duty imposed 
upon them by statute have wrongfully not caused plaintiff 
to be paid the retirement pay to which he is legally entitled, 
but have wrongfully neglected so to do, which neglect on 
the part of defendants was clearly wrong, arbitrary, 
capricious, and contrary to law. 


Wherefore, plaintiff demands: 

1. That process be issued against defendants. 

2. That plaintiff’s right to receive retirement benefits be 
declared by this Honorable Court. 


3. That defendants be required by writ of mandamus, 
mandatory injunction or other appropriate order issued out 
of this Honorable Court to certify plaintiff for payment of 
three-fourths (%) of his pay beginning May 7, 1948 when 
plaintiff was separated from active duty by reason of his 
permanent physical incapacity therefor. 


4. And for such other and further relief as the Court may 
deem j'ust. 


Count II 


Complaint for Relief Under Administrative Procedure 

Act to Determine Plaintiff’s Rights and to Require 

Retirement in Accordance with the Law 

Plaintiff respectfully shows unto the Court that the juris¬ 
diction of this Court is invoked by reason of the provisions 
of Title 5, U.S.C. Sec. 1001 et. seq.; and adopts the allega¬ 
tions of paragraph 1 of Count I as a part of Count II. 

13. Plaintiff adopts the allegations contained in para¬ 
graphs 2, 3, 6 and 9 of Count I as a part of Count II. 

14. Plaintiff entered on active duty March 5,1941, and was 
commissioned as an officer of the United States Army on 
March 14, 1943, passing the regular physical examination 
made by medical officers of the Army for such appointment 
and served overseas in the Southwest Pacific area. He re¬ 
turned to the United States and was found by defendants to 
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be fit for general military service in September, 1943, and 
thereafter served continually on active duty until May 6, 
1947. At that time, he was hospitalized as a result of dis¬ 
ability suffered as the result of a fall occurring in December 
1946 while on active military duty. 

15. After the fall in December 1946, plaintiff received out¬ 
patient treatments at the Percy Jones General Hospital An¬ 
nex until May 6,1947, when due to the increased severity of 
his condition he was hospitalized in Army hospitals until 
May 6, 1948, without any improvement in his condition 
although during such hospitalization all possible treatment 
was given him for his condition. He performed no military 
duty after May 6,1947, when he entered Percy Jones General 
Hospital for additional treatment due to the increase in the 
severity of his condition. 

16. Plaintiff appeared before an Army Retiring Board at 
Walter Reed General Hospital on March 23, 1948, which 
Board held plaintiff to be permanently incapacitated for 
active service and that such incapacity for active service was 
incurred May 6,1947. This decision of said Army Retiring 
Board was approved by defendant Royall, acting for the 
President. 

17. Notwithstanding that plaintiff has been entitled to 
receive three-fourths (%) of his active duty pay as an officer, 
as provided by Title 37, U.S.C. Sec. 115 and 10 U.S.C. 971, 
since May 7,1948, by reason of the findings made in this case 
by the defendant Royall, defendants have wholly failed and 
neglected to take the requisite action to cause plaintiff to 
receive said retirement pay. By failing and/or refusing 
and/or omitting to cause plaintiff’s name to be certified for 
payment of retirement benefits as required by law, including 
the Act of April 3, 1939 (53 Stat. 557, as amended) (10 
U.S.C., Supp. IV, 456) and regulations issued thereunder, 
defendants have failed and refused to apply the plain pro¬ 
visions of law, Executive Order No. 8099, and the applicable 
War Department Regulations, to wit, AR 40-1025, par. 63(g) 
4 in determining plaintiff’s eligibility for retirement bene¬ 
fits, thus violating plaintiff’s rights as conferred by law, as 
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well as Army Regulations, (which have the force and effect 
of law), which action by defendants was not in accord with, 
but contrary to law and arbitrary and capricious. 

18. The defendants failed, neglected and refused to per¬ 
form their plain ministerial duty required by law and involv¬ 
ing no discretion on their part in that they did not cause 
plaintiff to be certified for payment of retirement pay due 

i him by reason of the following findings of fact heretofore 
made by defendants: 

a. Plaintiff became permanently incapacitated by reason 
of disability which was incurred in the line of duty while he 
was on active service after April 3,1939. 

b. Plaintiff’s permanent disability and incapacity for 
active service was incurred while on active service May 6, 
1947. 

Under the provisions of Title 10, Supp. IV, Sec. 456, U.S.C. 
(which is quoted verbatim in paragraph 7 of Count I hereof) 
i plaintiff is entitled to retirement with pay by virtue of the 
foregoing findings made by defendants. The action of de¬ 
fendants, as aforesaid, in not recognizing plaintiff’s right to 
receive retirement pay was not in accord with law and 
regulations issued pursuant thereto, but was arbitrary and 
capricious. 

19. Defendants have arbitrarily, capriciously and clearly 
contrary to law, neglected, failed and refused to retire 
plaintiff with pay for physical disability by reason of the 

I permanent aggravation of plaintiff’s disability while he was 
serving as an officer, because they neglected, failed or re¬ 
fused to apply to plaintiff’s case, pertinent and applicable 
i Army Regulations having the force and effect of law in that 
they did not find plaintiff’s disability to have been perma¬ 
nently aggravated by his military service while serving as 
an officer, notwithstanding that he was furnished treatment 
during his service as an officer by reason of increase in the 
severity of his condition and plaintiff’s condition w r as not 
improved by such treatment. Defendants have ignored and 
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refused to apply the following provisions of Army Regula¬ 
tion 40-1025, Para. 63, g. (4): 

<<• • • M e( ji ca i or surgical treatment furnished 

during service for preexisting conditions does not of 
itself establish increase in disability; however, if such 
treatment was necessitated by increase in severity of 
preexisting conditions, then such disability will be con¬ 
sidered as service-aggravated, unless the condition was 
improved by such treatment.” 


Wherefore, plaintiff demands: 

1. That process be granted against defendants; 

2. That plaintiff's records as respecting retirement be 
made to conform with law; 


3. That defendants be required by writ of mandamus, 
mandatory injunction or other appropriate order issued out 
of this Honorable Court to certify plaintiff for payment of 
three-fourths (%) of his pay beginning May 7, 1948 when 
plaintiff was separated from active duty by reason of his 
permanent physical incapacity therefor. 


4. For such other and further relief as the court deems 


just. 


Warren E. Miller, 

Attorney for Plaintiff, 

910 17th St., N. W., 
Washington, D. C. 


Alfred B. Miller, 

Plaintiff. 


District of Columbia, ss : 

Alfred B. Miller, after being first duly sworn on oath, de¬ 
poses and says that he has read the foregoing complaint by 
him subscribed and the facts as therein stated are true and 
correct. 


Alfred B. Miller. 
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Subscribed and sworn to before the undersigned Notary 
Public, this 16th day of October, 1948. 

John P. Labofish, 

Notary Public. 

My commission expires Dec. 14, 1952. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4345-48 
Filed Jan. 27, 1949. Harry M. Hull, Clerk 

Alfred B. Miller, Plaintiff t 

vs. 

Kenneth C. Royall, Secretary of the Army, James 
Forrestal, Secretary of Defense, Defendants 

Motion to Dismiss 

Comes now the defendants, Kenneth C. Royall, Secretary 
of the Army, and James Forrestal, Secretary of Defense, 
by their counsel, George Morris Fay, United States Attor¬ 
ney, in and for the District of of Columbia, and D. Vance 
Swann and Richard N. Ivins, Attorneys, Department of 
Justice, and moves the court to dismiss this action on the 
following grounds: 

I 

The complaint fails to state a claim upon which relief 
can be granted. 

H 

The court is without jurisdiction to hear and determine 
this action. 

HI 

The complaint fails to set forth a sufficient statement of 
grounds upon which the court's jurisdiction depends, and 
cites no statutes authorizing a suit of this nature against the 
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United States of America, or its agents, as required by 
Rule 8(a) (1) of the Federal Rules of Civil Procedure. 

IV 

An action of this nature will not lie against the defend¬ 
ants who acted within their official capacity in the proper 
exercise of the discretion committed to them by statute. 

V 

Judicial review of the action as precluded by statute. 

VI 

Congress has not authorized judicial review of decisions 
made by the Army Discharge Review Board, Army retiring 
boards, the Secretary of the Army’s Disability Review 
Board, and other military boards, commissions and tri¬ 
bunals. 

vn 

The complaint should be dismissed, as there is no statu¬ 
tory authority giving the court jurisdiction of the case. 

George Morris Fay, 

United States Attorney; 

D. Vance Swann, 

Attorney , Department of Justice; 

Richard N. Ivins, 

Attorney , Department of Justice, 

Attorneys for Defendants. 

I certify that a copy of this motion was this 27th day of 
January 1949, mailed to plaintiff’s attorney, Warren E. 
Miller, 910 17th Street, N.W., Washington, D. C. 

Richard N. Ivins. 
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IN THE U. S. DISTRICT COURT FOR THE DISTRICT 

OF COLUMBIA 

Civil Action No. 4345-48 

Filed May 13, 1949, Harry M. Hull, Clerk 

Alfred B. Miller, Plaintiff, 
v. 

(1) Kenneth C. Royall, Secretary of the Army and (2) 
James Forrestal, Secretary of Defense, Defendants 

Order Substituting Party Defendant 

Upon consideration of the Stipulation of Counsel filed 
herein, it is by the Court this 13th day of May, 1949, 
Adjudged, Ordered and Decreed that Louis A. Johnson 
in his official capacity as Secretary of Defense, be, and 
he is hereby, substituted as a party Defendant in the above 
entitled case in the place of James V. Forrestal, his prede¬ 
cessor in office. 

Matthew F. McGuire, 

Judge. 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Civil Action No. 4345-48 

Filed July 15,1949, Harry M. Hull, Clerk 

Alfred B. Miller, Plaintiff, 
vs. 

Kenneth C. Royall, Secretary of the Army; James For¬ 
restal, Secretary of Defense, Defendants 

Report of the Commissioner on Defendants' Motion to 

Dismiss 

This is the third case involving the retirement statutes 
which has been presented to the court for decision. Just 
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as in the two preceding cases, one of which the court denied 
jurisdiction and the other of which the court took jurisdic¬ 
tion, this action must depend upon its own facts to show 
the essential requirements of jurisdiction exist. Sorrens v. 
Click, Inc., 1 F.R.D. 333 (D. C. N. Y.); Coleman v. United 
States et ad., Appeals D. C., decided June 6, 1949, affirming 
D.C. D.C., Tamm, J. Claimant must assert his compliance 
with terms set by Congress. Any waiver of governmen¬ 
tal immunity to he sued must he strictly construed and must 
not be beyond clear import of statute involved. The rem¬ 
edy is usually exclusive, at least if Congress so intends, but 
if right exists and claimant is entitled to relief according 
to the facts to exist, review of denial is for the court. Vea- 
der et ad. v. Bay State Dredging and Contracting Co. et ad., 
79 F. Supp. 837, 840. 

The Constitution confers jurisdiction on federal courts 
only where there exists a case or controversy. Art. 3, sec. 
2, TJ.S.C.A. Const. The words “cases” and “controver¬ 
sies” within constitutional provisions defining jurisdiction 
of federal courts, do not involve merely a procedural techni¬ 
cality, and for federal courts to have jurisdiction there must 
be a controversy touching legal relations of parties having 
adverse legal interests and admitting of specific relief 
through decree of conclusive character, as distinguished 
from opinion advising what the law would be on a hypo¬ 
thetical state of facts. Cover v. Schwartz, 133 F. 2d 541, 
cert. den. 319 U. S. 748, reh. den. 319 U. S. 785. The lower 
federal courts are all “courts of limited jurisdiction,” that 
is, with only the jurisdiction which Congress has pre¬ 
scribed, but nonetheless they are courts of authority, when 
parties are brought before them in accordance with the 
requirements of due process, to determine whether they 
have jurisdiction to entertain the cause, and for such pur¬ 
pose to construe and apply the statute under which they 
are asked to act. Chicot County Drainage District v. Bax¬ 
ter State Bank, 308 U. S. 371, 60 S. Ct. 317, 84 L. Ed. 329, 
reversing 103 F. 2d 847. 

Plaintiff alleges that he became permanently incapaci¬ 
tated for active service as an officer of the United States 
by reason of physical disability, which incapacity was found 
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by the defendants to be the result of an incident of his serv¬ 
ice. He claims that this finding of an Army Retiring 
Board was affirmed by the Secretary of the Army’s Dis¬ 
ability Review Board and was approved by the President 
or someone questionably acting for him. Plaintiff asserts, 
however, that pursuant to orders in the case he was retired 
without pay arbitrarily and unlawfully in that said retire¬ 
ment was not made “in the manner and in accordance with 
the standards, provided by law, or regulations for Regular 
Army personnel”, and has exhausted all within-the-agency 
action of the Department. (Emphasis supplied) 

The defendants have filed a motion to dismiss, with the 
same points and authorities as presented by defendant in 
the case of Almour v. Royall et al., Civil Action No. 1929-48, 
which they pray may be considered as filed in support of 
the motion to dismiss. Plaintiff has filed a short form of 
points and authorities and prays that the points and au¬ 
thorities filed by the plaintiff in the case of Henry v. Royall 
et al., Civil Action No. 492-48, be considered as filed as addi¬ 
tional points and authorities in opposition to the points and 
authorities of the defendants in support of their motion to 
dismiss. 

The decisions of Judge Letts in these two cases, supra, 
both on motions to dismiss, must serve as precedents and 
guides to the proper determination of this motion to dis¬ 
miss in the instant case, until we are bound under higher 
authority to hold otherwise. This higher authority is af¬ 
forded us under the mandate of higher authority, at least, 
where the Court has held that the Supreme Court ordinar¬ 
ily accepts the determination of local law by the Court of 
Appeals. Huddleston v. Dwyer, 322 U. S. 232 at 237. 

In the case of Almour v. Royall et al., supra, the plaintiff 
was found by six retiring boards to have been incapacitated 
for active duty as an incident to his service as an officer. 
Six times returned to the retiring boards by the Surgeon 
General on his disapprovals of said findings. A seventh 
finding by a retiring board that plaintiff was incapacitated 
for further active service but not as an incident to his serv¬ 
ice as an officer, on approval of this finding by the Secre¬ 
tary of the Army’s Disability Review Board, was approved 
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by the President with orders in the case, and certification 
to Veterans ’ Administration for retirement without pay. 
Judge Letts held that such action by the Secretary was 
not arbitrary, capricious or unlawful, that the Administra¬ 
tive Procedure Act definitely did not apply and that the 
act of the Secretary of the Army and others was not re- 
viewable. In the second retirement case presented to this 
Court Henry v. Royall, et al., Civil Action No. 492-48, the 
motion of the defendants was denied. There the plaintiff, 
a Non-Regular World War Two officer, appeared before an 
Army Retiring Board which found him to be permanently 
incapacitated for active military service as a result of an 
incident of his military service as an officer. The Presi¬ 
dent approved this finding and the plaintiff was certified 
to the Veterans’ Administrator for retirement pay of three- 
fourths of his base pay as an officer, as provided by law. 
The Veterans’ Administrator refused to take the necessary 
administrative action to effect payment of this certifica¬ 
tion and the Secretary thereafter cancelled said certificate 
of retirement with pay. 

The decision in the case of Almour v. Royall et al., supra, 
tells us that Judge Letts holds the pertinent statutes clearly 
show that Congress left the determination of entitlement 
to retirement with pay, despite the six disapprovals of the 
Surgeon General as stated supra, within the discretion of 
the Department of the Army or Navy, whichever it may 
be, subject to the approval or disapproval of the Presi¬ 
dent of the United States (no mention of someone acting 
for him) such as the Secretary of the Army, which would 
amount to no approval by the President and no real appeal 
from the ruling of the Secretary of the Army, acting unlaw¬ 
fully for the President. The decision of Judge Letts in 
denying the motion to dismiss in the Henry case, supra, 
holds that on the state of the pleadings at that time the 
Court should deny the motion to dismiss the complaint to 
await the answer of defendant’s setting forth the facts sur¬ 
rounding the cancellation of the retirement certificate. A 
copy of the informal memorandum of Judge Letts in the 
Almour case, supra, is attached to this report. The in¬ 
formal memorandum of Judge Letts in the Henry case, 
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supra, was an oral one and is correctly stated, I believe, 
supra. 


Statutes Involved 

Section 5, Act of April 3,1939 (53 Stat. 557) as amended 
(10 U.S.C., Sup. IV 456) and Title 10 U.S.C. Secs. 931 and 
933, and Title 37, U.S.C. Sec. 115 which provides: 

“Sec. 456. Injuries in line of duty in active military 
service; pensions; compensation; retirement pay; 
hospital benefits. 

“All officers, warrant officers, and enlisted men of the 
Army of the United States, other than the officers and 
enlisted men of the Regular Army, if called or ordered 
into the active military service by the Federal Govern¬ 
ment for extended military service in excess of thirty 
days, other than for service with the Civilian Conserva¬ 
tion Corps, and who suffer disability or death in line of 
duty from disease or injury while so employed shall be 
deemed to have been in the active military service dur¬ 
ing such period and shall be in all respects entitled to 
receive the same pensions, compensation, retirement 
pay, and hospital benefits as are now or may hereafter 
be provided by law or regulation for officers and en¬ 
listed men of corresponding grades and length of serv¬ 
ice of the Regular Army, including for their dependents 
the benefits of section 903 of this title, as amended. 

• • •ft 

“Sec. 931. When any officer has become incapable of 
performing the duties of his office, he shall be either re¬ 
tired from active service, or wholly retired from the 
service, by the President, as hereinafter provided/* 

“Sec. 933. When a retiring board finds that an officer 
is incapacitated for active service, and that his in¬ 
capacity is the result of an incident of service, and such 
decision is approved by the President, said officer shall 
be retired from active service and placed on the list of 
retired officers/* 
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“Sec. 115. The retired pay of any officer of the Army, 
Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, or Public Health Service who served in any 
capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, here¬ 
after retired under any provision of law, shall, unless 
such officer is entitled to retired pay of a higher grade, 
be 75 per centum of his active duty pay at the time of 
his retirement. (June 16, 1942, c. 413, Sec. 15, 56 
Stat. 367, eff. June 1,1942, as amended Oct. 18,1943, c. 
260, Sec. 1, 57 Stat. 571.)” 

Opinion of the Commissioner 

The Court from our earliest days as a nation has held that 
the Constitution, unavoidably, deals in general language. 
It did not suit the purpose of the people, in framing the 
great charter of our liberties, to provide for minute speci¬ 
fications of its powers, or to declare the means by which 
those powers should be carried into execution. It was fore¬ 
seen that this would be a perilous and difficult, if not im¬ 
practicable, task. The instrument was not intended to pro¬ 
vide merely for the exigencies of a few years, but was to 
endure through a long lapse of ages the events of which 
were locked up in the inscrutable purpose of Providence. 
It could not be foreseen what new changes and modifications 
of power might be indispensable to effectuate the general 
objects of the charter; and restrictions and specifications, 
which at the present might seem salutary, might in the end, 
prove the overthrow of the system itself. Hence its powers 
are expressed in general terms, leaving to the legislature, 
from time to time to adopt its own means to effectuate legiti¬ 
mate objects, and to mold and model the exercise of its pow¬ 
ers as its own wisdom and the public interests should re¬ 
quire. Martin v. Hunter's Lessee, 1 Wheat. 304, 14 U. S. 
304, Story, J. As a righteous duty at the proper time, Con¬ 
gress enacted the retirement statutes, such as supra, and 
proper agencies set forth their regulations to properly carry 
out and define criteria as the standards to be followed with¬ 
out exception by all agency officials, boards and employees. 

In the instant case, the plaintiff asserts facts, supra, which 
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be believes under applicable law entitle him to relief 
through this court in the nature of mandamus, declaratory 
judgment, under the provisions of the Administrative Pro¬ 
cedure Act, 5 U. S. C. A. 1001, et seq., or otherwise as the 
court sees proper. That the material facts well pleaded in 
the complaint are admitted by the defendants to be true for 
the purpose of this motion, no citation of authorities is neces¬ 
sary in this jurisdiction is conceded. 

Before we discuss the question of jurisdiction in the 
instant case, let us glance at some facts concerning retire¬ 
ment practice in general. Document No. 261 is the Report 
of Investigation of Physical Disability Retirement of Offi¬ 
cers of the Army, Navy, and Marine Corps, conducted by 
the Legal Subcommittee on Armed Forces, House of Repre¬ 
sentatives. Among many other things are the following 
facts, found by the Committee as a result of public hearings 
commenced February 2, 1948. August, 1861 is the date of 
the first Retirement Act. That law prescribed that “when 
any officer has become incapable of performing the duties 
of his office, he shall be either retired from active duty or 
wholly retired by the President.’’ Reenacted in 1882: man¬ 
ner of retirement added. Fitness for full military service 
has ever been the measure. The original intent of the law 
was to provide compensation for officers who had chosen 
the military service as a career. Congress, in 1928, passed 
the Tyson-Fitzgerald bill over veto of President Coolidge. 
This provided that non-Regular officers disabled 30% should 
be placed on the emergency officers’ retired list at 75% of 
their pay. On April 3,1939, an Act was passed for the bene¬ 
fit of officers, warrant officers, and enlisted men of the Army 
of the United States, other than officers of the Regular 
Army. No real application to enlisted men because at that 
time there was no physical disability retirement law for 
Regular Army enlisted men. Executive Order in 1939, 
amended in 1940 transferred to Veterans’ Administration the 
administration of this benefit. The Revenue Act of 1942 
held that retirement pay of such officers for physical dis¬ 
ability was not taxable. This has resulted in a motivation 
for an officer to seek retirement for physical disability rather 
than for years of service which pay was taxable. 
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We do find that an element of discrimination does exist 
and should be corrected. This is based on the administra¬ 
tive procedures particularly in the Surgeon General’s Office, 
Army, in review of retiring board proceedings. First step 
is Disposition Board hearing. After Disposition hearing 
and approval: 

1. Non-Regular’s case directly sent to Retiring Board. 

2. Regular’s case sent to Surgeon General for de¬ 
termination, and then if recommended, case is sent to 
Retiring Board with this recommendation. 

This action is very reasonable as Regular is career man. 
This developed the feeling that among Army personnel the 
recommendation of the Surgeon General was considered as 
being tantamount to an order as to a Regular, really grant¬ 
ing retirement in advance of retiring board action. But for 
the non-Regular, the opinion of the Surgeon General was not 
expressed until after the Retiring Board reached its findings 
and recommendations, which are subject to disapproval of 
the Surgeon General. 

It is recognized that medicine is not an exact science. 
Granting the propriety of an initial disapproval of the 
Surgeon General, we cannot agree that the continuing dis¬ 
approval of the Surgeon General in the same case for as 
many as four or five times is appropriate. Experience shows 
that repeated disapproval of an Army retiring board’s 
recommendation was ultimately construed to be an order to 
deny retirement. The effect is that one or two medical offi¬ 
cers in Surgeon General’s Office were permitted to overrule 
and nullify the findings of at least seven other medical offi¬ 
cers who had examined officer and had personal knowledge 
of the case. 

Section 302 of Servicemen’s Readjustment Act of 1944 
was used by 90 non-Regular Navy officers and 684 non-Regu¬ 
lar Army officers for retirement. These would not be re¬ 
tired under the retirement procedures. This investigation 
shows that all of these cases were not purely mistakes in 
judgment. 

Army opposition to the legislation of the Act of April 3, 
1939 is understandable. This act discriminated against 
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enlisted men, disregarded length of service and degree of 
disability and created the medically impossible responsi¬ 
bility of making a speedy determination of every non-Regu- 
lar officer’s disability. Widespread resentment arose among 
Regulars and we are convinced of its existence. However, 
contrary action shows in the following incident. Authenti¬ 
city admitted. Army Air Forces reported November 1945 
“Current War Department policy concerning physical 
reclassification is based on a career basis rather than a strict 
adherence to qualification for military duty. By career we 
mean simply this—that members of the Regular Establish¬ 
ment will be qualified or disqualified for active service ac¬ 
cording to the physical standards required for further mili¬ 
tary duty. On the other hand, officers of the civilian com¬ 
ponents of the Army will be considered on the basis of 
whether or not they have any physical defects which would 
interfere with civilian status.” No actual proof, but this is 
clearly in violation of existing law. Does it prove that Regu¬ 
lars attempted to circumvent the law because of their resent¬ 
ment of non-Regulars 1 Let it speak for itself. Again, the 
language of the various acts has repeatedly distinguished 
between Regular personnel and non-Regular personnel, 
Regular personnel being designated as “retired” while non- 
Regular personnel are referred to as receiving “retirement 
pay.” 

During the period 1940 through 1947 there were: 

(1) Approximately 19,000 officers in the regular offi¬ 
cer corps of the Army, and 2505 (13%) were retired 
for physical disability; 

(2) Approximately 900,000 non-regular officers in the 
Army, and 26,337 (3%) were retired for physical dis¬ 
ability ; 

(3) 21,990 officers in the Regular Navy, and 1694 
(7.7%) were retired for physical disability; 

(4) 355,955 non-Regular officers in the Navy, of whom 
3,722(1%) were retired for physical disability; 

(5) 6,245 officers in the Regular Marine Corps, of 
whom 234 (3.7%) were retired for physical disability; 
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(6) 41,233 non-Regular officers in the Marine Corps, 
of whom 806 (1.9%) were retired for physical disability 
and in 1945, 99 Army retiring boards and 4 Navy retir¬ 
ing boards were in operation. 

These startling facts found by an authorized committee of 
Congress present a vast vision of the problems of retirement 
operations alone for the branches of the armed services. 
Saints and sinners are found in great number, but only 
those intentionally, wrongfully acting are the objects of our 
condemnation, when we can locate them. 

At the present time the defendants, not only by their 
counsel for the purposes of this motion to dismiss, but 
also at their Board hearings, have admitted that plaintiff 
has alleged facts that are true and that plaintiff is not 
entitled to receive retirement pay based on his commis¬ 
sioned status because plaintiff’s disability has been found 
to be incident to his enlisted service. It is further admitted 
that Regular Officers are retired with pay when their in¬ 
capacity is incident to prior active service as an enlisted 
man or officer. This apparently is based upon the belief 
among the career officers, the Regulars, that there should 
be a separate standard for non-Regular officers. That this 
is contrary to the intent and mandatory orders of Congress 
by its enacted statutes, supra, it is only necessary to read 
Executive Order No. 8099, April 28, 1939, as amended by 
Executive Order No. 8461, June 28, 1940. This provides, 
in pertinent part: 

“ # * • duties, powers, and functions incident to the 
administration and payment of the benefits provided by 
the statute as above set out are hereby vested in the Vet¬ 
erans ’ Administration: Provided, That in the adminis¬ 
tration of the retirement-pay provisions of the said stat¬ 
ute, the determination of all questions of eligibility for 
the benefits thereof, including all questions of law and 
fact relating to such eligibility, shall be made by the 
Secretary of War, or by someone designated by him 
in the War Department, in the manner and in accord¬ 
ance with the standards, provided by law, or regula- 
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tions for Regular Army personnel. # * •” (empha¬ 
sis supplied) 

The Secretary of the Army is charged with this duty and 
must discharge this duty impartially, and cannot, on the 
one hand, construe a section of law to result in retirement 
with pay, to Regular Army Officer, and, on the other hand, 
construe the same section to result in retirement without 
pay, -where a non-Regular officer is involved, the factual 
situation being the same. 

It is conceded that administrative regulations have the 
force and effect of law. In aid to compliance with ad¬ 
ministrative regulations, the Army has published reference 
tables and explanations of detailed procedures in what is 
called “Technical Manuals.’* It seems to me that the 
Secretary of the Army is bound by his own definitions as 
set forth in Technical Manual 12-245, paragraph 29, as 
to the meaning of “incident of service” and Army Regu¬ 
lations 1-15 (August 1944). The court in order to deter¬ 
mine the meaning of the terms of statutes must know the 
simple meanings of the involved words, and if not found 
sufficient to determine the then applicable law, must surely 
delve into the intent of Congress in its coverage of the 
words of the statute. Hence the following are set forth to 
show the guiding action for all army personnel, as follows: 

“29. Meaning of ‘incident of service \ An inca¬ 
pacity is the result of an ‘incident of service’ within 
the meaning of sections 1251 and 1252, Revised Stat¬ 
utes (10 U. S. C. 933, 934), when it is incurred in the 
line of duty in the active military service. Thus, an 
officer of the Regular Army is eligible to be retired for 
disability under the provisions of section 1251, Revised 
Statutes, (10 U. S. C. 933), for incapacity which is 
incident to commissioned service in the Regular Army 
or which is incident to prior active service as an en¬ 
listed man or as an officer not of the Regular Army or 
as a cadet of the United States Military Academy.” 

Army Regulation 1-15 (August 1944) provides: 

“1. Force and effect.— a. The President, who is the 
constitutional Commander in Chief of the Army, is 
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vested with a general and exclusive authority in the 
execution of laws to make and publish proper regula¬ 
tions for the government of the Military Establish¬ 
ment without legislative authority, in the same way 
as he may give orders as Commander in Chief. 
Within their scope, therefore, administrative regula¬ 
tions so made and published have the force and effect 
of law to the Army and those whom they concern and 
are binding and conclusive. Their legal force and 
effect is subordinate to statute law and limited in that 
such regulations must not contravene existing law and 
must not legislate, must be uniform and confined to 
their subject, and should be equitable. 

• •••••• 

“2. Scope; related administrative publications.— 
Army Regulations are the primary administrative 
regulations for the government of the Military Estab¬ 
lishment issued by order of the Secretary of War. 
However, administrative regulations and closely re¬ 
lated material appear also in other forms, some of 
which are the following: 

The Constitution is a restraint upon government, pur¬ 
posely provided and declared upon consideration of all 
the consequences of which it prohibits and permits, making 
the restraint upon government the rights of the governed. 
And this careful adjustment of power and rights makes 
the Constitution what it was intended to be and is, a real 
charter of liberty receiving and deserving the praise that 
has been given it as “the most wonderful work ever struck 
off at any given time by the brain and purpose of man.” 
McKenna, J., in Block v. Hirsh, 256 U. S. 135. Under 
Article III of the Constitution, Congress established courts 
to adjudicate cases and controversies as to claims of in¬ 
fringement of individual rights, whether by unlawful action 
of private persons or by the exertion of unauthorized ad¬ 
ministrative power (Stark v. Wickard, 321 U. S. 288, at p. 
310). It was held in that case that the order provided for 
fixing minimum prices to be paid to producers, and the 
prescribed formula authorized a deduction for certain pay- 
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ments to co-operatives. The producers, claiming that the 
Secretary, by the provisions for payments to co-operatives, 
was unlawfully diverting funds which belonged to the 
producers, brought suit in federal district court to enjoin 
the Secretary from carrying out the challenged provisions 
of the order. Court held that producers have standing to 
sue. Id. pp. 289-305. Again, we note that while acts of 
public officials which require the exercise of discretion may 
not be subject to review in the courts, if such acts are 
purely ministerial or are undertaken without authority, the 
courts have jurisdiction and mandamus is the proper 
remedy. Garfield, Secretary v. Goldsby, 211 U. S. 249, 261. 
There must be present in the controversy the alleged purely 
ministerial act or the act undertaken without authoritv. 

w 

It is well known that the performance by executive officers 
of discretionary duties entrusted to them by statute is not 
subject to judicial review. Kendrick v. United States, 82 
F. Supp. 430. It is also worthy of note at this time in that 
we might be faced with a new retirement statute in the near 
future that the principle which forbids application of new 
enactments or revisions to pending actions applies to stat¬ 
utes dealing with substantive rights only while statutes 
relating to remedies and procedures operate retrospec¬ 
tively. United States v. National City Lines, et al., 80 
F. Supp. 734, 738. There must be a federal question not in 
mere form but in substance, not a mere assertion, but in 
essence and effect. Hudson Motor Car Co., v. City of 
Detroit, 136 F. 2d 574. Likewise that there is no judicial 
review of the acts of the Agency head unless his act is 
wholly unsupported by the evidence; wholly dependent 
upon question of law, or is clearly arbitrary or capricious. 
Silberschein v. United States, 266 U. S. 221. Where de¬ 
fendants so conduct their actions as to unwarrantably in¬ 
terfere with plaintiff’s property rights, plaintiff’s resort 
to equity for protection is not to be defeated upon the 
ground that suit is one against the United States. Phila. 
Co. Stevenson, etc., 223 U. S. 605, 56 L. Ed. 570. Judge 
Miller, formerly of our Court of Appeals, stated, concern¬ 
ing the writ of mandamus, that the writ should be used only 
when the duty of the officer to act is clearly established 
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and plainly defined and the obligation to act is peremptory. 
He further stated that when the performance of official 
duty requires a/n interpretation of the law which governs 
that performance, the interpretation placed by the officer 
upon the law will not be interfered with, certainly, unless 
it is clearly wrong and the official arbitrary and capricious; 
for it is only in clear cases of illegality of action that courts 
will intervene to displace the judgments of administrative 
officers or bodies. Hammond v. Hull, et al., 71 W. L. Rep. 
61, 62. Again it is called to our attention that mandamus 
lies to compel the performance of a plain legal duty, not to 
control the way in which administrative discretion is exer¬ 
cised, Prince v. Kluna, 73 W. L. Rep. 368 at 369, and that 
courts will not interfere to compel action by an executive 
officer unless his duty to act is clearly established and 
plainly defined and the obligation to act is peremptory. 
Morgan v. Hines, 73 W. L. Rep. 583 (in the nature of man¬ 
damus) at p. 584, and we learn that a writ of mandamus 
neither creates nor confers power to act, but may be used 
only to compel exercise of powers already existing. Mc- 
Murtey v. Clark, App. D. C. 1946, 74 W. L. Rep. 1238, 1239, 
157 F. 2d 703. 

Mr. Justice Sutherland granted an injunction against the 
Comptroller General from interfering with the Chief of 
Finance Officer of Army in making the authorized statutory 
payment, and stated that a mandamus be ordered to issue 
if the disbursement officer failed to make the payment in¬ 
volved. Miguel v. McCarl, etc., 291 U. S. 442, 451, 453, 455, 
citing Roberts v. United States, 221, 231; Lane v. Hoglund, 
244 U. S. 174, 181, and United States v. Shreveport Grain 
Co., 287 U. S. 77, 83. Similarly we note that when, however, 
a plain, official duty, purely ministerial, requiring no exer¬ 
cise of discretion, is to be performed, and performance is 
refused, any person who will sustain personal injury by 
such refusal may have a mandamus to compel its perform¬ 
ance; and when such duty is threatened to be violated by 
some positive act, any person, who will sustain personal 
injury thereby, for which adequate compensation cannot 
be had at law, may have an injunction to prevent it. United 
States v. California <& 0. Land Co., 148 U. S. 31; 37 L. Ed. 
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354; 13 S. Ct. 458; People ex rel. Ghent v. Cleveland C. C. 
and St. L. R. R. Co., 365 Ill. 443 ; 6 N. E. 92d, 851. 

Wherein President, having approved findings of retire¬ 
ment board and placed officer on retired list, later amended 
original order so as to wholly retire said officer, latter order 
void for want of authority. 19 Op. Atty. Gen. 202, 209, ex¬ 
haustion of power theory. Likewise, officers of the kind are 
nominated by the President and confirmed by the Senate, 
and if petitioner ceased to be such an officer when notified 
that his resignation had been accepted, it requires no argu¬ 
ment to show that nothing could reinstate him in the office 
short of a new nomination and confirmation. One case in 
which an officer was nominated to the Senate for promotion 
to a higher grade, was subsequently retired for incapacity, 
and his nomination thereafter was confirmed by the Senate, 
held that the issuance to him by the President of a new com¬ 
mission in the higher grade, together with his acceptance 
thereof, operated to place him again on the active list in the 
higher grade. Mimmack v. United States, 97 U. S. 426 at 
437; J. A. G. 210.85, Dec. 17, 1919. 

On the question of fraud or newly discovered substantial 
evidence which could not have been discovered earlier, it 
is to be noted that the Judge Advocate General has held 
that: 

“in a case wherein the decision of the board which is 
adverse to the applicant for review has been approved 
by the President and there is newly discovered sub¬ 
stantial evidence thereafter presented within a reason¬ 
able time after its discovery which might reasonably 
have caused the board to reach a different decision had 
such newly discovered substantial evidence been pre¬ 
sented to it, the President may vacate his prior action 
and direct a rehearing of the case by the board.” 

Again, the executive recognition of the general rule as to 
exhaustion of power theory is had by virtue of the execu¬ 
tive department having had special acts passed by Congress 
authorizing the President, his power exhausted, to restore 
retired officers to the active list and fixing their places 
thereon. Act of July 17, 1914, in re James Barney. Simi- 


27 


larly, no such cases of fraud have been found, and there is 
reason to believe that the inclusion of the exception is 
merely in keeping with the general rule that the govern¬ 
ment is not estopped by fraud committed against it. JAG 
1947/8870. Finally, where the certificate of President ap¬ 
proving the board action which is adverse to the applicant 
has been executed, newly discovered substantial evidence 
later found should be received and a basis for review by 
President of his own act into revocation of certificate. This 
action should be implied from the legislative history (Daily 
Cong. Rec., May 16, 1944) showing Congressman Curtis 
and Mrs. Rogers stating that War Department should re¬ 
ceive such new evidence as it would be unfair to veteran, 
if not, and that it was not the intent of the Committee to 
limit the Veteran to one application and hearing. SPJGA 
1945/2740 at p. 7. 

The Judge Advocate General has held that the Act of 
April 3, 1939, supra, does not authorize “retirement’’ as 
distinguished from “entitlement to receive retired pay,” 
and that “they are not retired officers in the sense that regu¬ 
lar Army officers are ‘retired officers’,”; a different status. 
He held that a non-Regular officer receiving retired pay is 
definitely out of the Army, while Regular Army officers on 
retirement are still in the Army on inactive service. Op. 
JAG 210.85, May 5, 1939. Again, as to the difference be¬ 
tween Career and non-Regular Officers, he held that there 
is no statutory provision authorizing retirement, as distin¬ 
guished from entitlement to retired pay, of officers of the 
reserve components. SPJGA210.455, June 15, 1942. How¬ 
ever, even if courts could require full disclosure, the very 
nature of executive decisions as to foreign policy is political 
not judicial. As to such political matters the court consid¬ 
ered its vitality derived from the exercise of unreviewable 
Presidential discretion. Chicago and Southern Airlines, 
Inc. v. Waterman Steamship Corp., 333 IJ. S. 103 at p. 113. 
On this same point, the dissenting opinion contends, in 
minority, that the approval orders of the President, not 
involving either political or foreign affairs, are reviewable. 
Yet, once the President has acted upon the findings of a 
retiring board, the decision is final and cannot be set aside 
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even by the President. Potts v. United States, 125 U. S. 
173, 31 L. Ed. 661; United States v. Burchard, 125 U. S. 
176; McBlairv. United States. 19 Ct. Cl. 528; Butte, A & P 
Ry. Co. v. United States, 290 U. S. 127; 78 L. Ed. 222. J.A.G. 
Op. 1947/8870. There can be no retirement from the Army 
without the approval of the President even if approved by 
the Secretary of War. 21 Op. Atty. Gen. 385; 10 TJ. S. C. A. 
933, 965. 

Just a cursory reading of Document 261, supra, convinces 
me that the tremendous additional number of officers in the 
Army of the United States as distinguished from the num¬ 
ber of Regular Army Officers is the backbone of the real 
reason why Executive Order 8099, etc., is the transfer of 
the burdensome job of handling this tremendous number of 
Non-Regular officers at a time when the Veterans ’ Adminis¬ 
tration had a complete coverage system in successful opera¬ 
tion of payments-status as concerned the millions of World 
War One and Two participants of the enlisted personnel. 
Nothing seems to me to have been provided to substantiate 
the proposition that the Executive Orders are proper dele¬ 
gations of Presidential powers as against the practicable 
proposition of utilizing of the excellent system provided 
by Congress for the enlisted men in the set-up of the Vet¬ 
erans’ Administration, and amounted to the Veterans’ Ad¬ 
ministration playing “second fiddle” to the Army in that 
it had to do the clerical work, without any real powers of 
correction therein. Surely there could be no delegation of 
Presidential power to the Secretary of the Army because 
thereby the Secretary would be called upon to approve or 
disapprove a decision of the various Army boards with his 
left hand, place the approval or disapproval in his right 
hand and consider it the action of the President and return 
it from his right hand to his left hand to constitute the 
statutory appeal of the retiring officer to the President. 
Hind sight is ever right. How could the Secretary ever 
be considered to have erred, when he is the lower and the 
higher court at one and the same time? 

It seems to me that plaintiff has established his retire¬ 
ment status. A retirement status is arrived at when, in 
accordance with the standards, provided by law, or regula- 
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tions for regular army personnel, a non-Regular officer is 
approved for entitlement to retirement pay status. Plain¬ 
tiff has likewise shown the court a justiciable controversy 
and jurisdiction. A suit against the officers of the United 
States is not a suit against the United States to which its 
consent is necessary if the officers are acting illegally or con¬ 
trary to law. Keifer et al v. R. F. C., 306 U. S. 381; Phila. 
Co. v. Stimson, 223 U. S. 605; Borak v. Biddle, 141 F. 2d 
278, 78 App. D. C. 379, cert. den. 323 U. S. 738. There it 
was held that an officer of the government who has acted 
contrary to positive statutory direction was not in a posi¬ 
tion to invoke the general immunity of his employer. Hence 
the act of the Secretary of the Army, or someone acting 
for him, in construing the applicable law as to the meaning 
of the words “incident of service’’ in accordance with his 
own regulations and his Technical Manual definition and 
prescribed use of these words, seems to me to be definitely 
unwarranted and contrary to legal interpretation. Can it 
be that the Secretary has refused retirement with pay in 
this officer’s case when, as a matter of fact, he could rea¬ 
sonably proffer to this court in the form of an answer to 
plaintiff’s allegations the real reasons, which might not be 
contrary to law, arbitrary, etc? I believe that sufficient has 
been shown to recommend a denial of the defendants’ mo¬ 
tion to dismiss. The difficulty of attempting to set aside the 
approval or disapproval of the President is not met with 
in this case, as it is evident from the statements herein that 
the President has never seen this file. 

No policy of the military establishment or opinion of 
the Adjutant General as to the propriety of an enlisted man 
being retired in any particular grade can affect the right 
granted by Congress. Action by the department, after the 
thirty years have been served and application made by the 
enlisted man, in reduction of rank or any other change of 
status, is unwarranted and a nullity. Cummings v. United 
States, 89 Ct. Cl. 498 at 501. Whaley, C. J. And to the 
same effect, in Blackett v. United States, 81 Ct. Cl. 884, it 
is held that Congress gave a right which is unconditional 
and cannot be affected by any act of a superior officer or 
even the Commander-in-chief of the Army. 
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Section 10 and its subsections set forth the rights and 
scope of review that must be followed when the court has 
jurisdiction of any case in accordance with law. This 
section states in very definite words that the Administrative 
Procedure Act does not apply where judicial review is 
specifically precluded by statute or agency action is other¬ 
wise committed by law to agency discretion. Yet we find 
many comments to the end that this far-reaching Section 10, 
when available, is merely nothing more than an outline of 
the scope of judicial review which the courts have always, 
as now, possessed. If such is the case, nothing has been 
added to the power of review by this product of ten years 
of prolonged debate, the Administrative Procedure Act, 
except that the court upon taking jurisdiction in a case, may 
review the whole line of agency action as its primary right 
of jurisdictional review power, for the first time by enact¬ 
ment set forth in orderly sequence by Congress under the 
name of the Act. In other words, the preclusion by statute 
of final agency action means just what the words import 
UNLESS that final agency action has been terminated 
through unlawful acts, unauthorized assumption of powers 
of government action, is wholly unsupported by the evi¬ 
dence ; wholly dependent upon question of law, or is clearly 
arbitrary or capricious. Then, and only then is judicial 
review permissible. It follows that, if the Administrative 
Procedure Act is merely a restatement of the scope of 
judicial review already existing and that nothing is added 
to such scope of review by its provisions, the court may 
use the enacted provision of Section 10 as being the Con¬ 
gress-approved scope of review rights the court has always, 
knowingly or unknowingly, had. If this be true, like our 
pre-trial rule in effect calling upon attorneys to prepare 
their cases, dispose of pre-trial motions make attempt at 
disposing of case out of court by settlement, admitting 
evidence subject to admissibility at time of offering, and 
case disposing procedures—if this be true, the Adminis¬ 
trative Procedure Act will at least place fear of wrong¬ 
doing in heads of agencies as also outlined under Section 10 
thereof with its consequent good results to the citizenry. 

Likening the growing list of cases arising under these 
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retirement statutes to the tremendous number of cases 
filed under the divorce statutes as based on the findings of 
the Supreme Court, its many amendments from Haddock 
to Estin, it seems necessary at this early date to attempt 
to evaluate a pattern to be followed by the courts in 
accordance with the spirit of Barber v. Barber case. There 
it was held “* * * For the eternal problem of the law 
is one of making accommodations between conflicting inter¬ 
ests. This is why most legal problems end as questions of 
degree. That is true of the present problem * * *. The 
question involves important considerations both of law 
and policy # * Barber v. Barber, 21 How. 582, 588; 
also quoted in Estin v. Estin, 334 U. S. 541, 545. Your 
Commissioner, in line with the Barber case, supra, has 
borne this in mind in the case of Henry v. Royall, Civil 
Action No. 492-48, and has recommended that a motion 
to dismiss by the defendants be denied. Many hundreds 
of pages of debates, the House and Senate Committee 
reports and the Administrative Procedure Act itself 
legislative history behind the various retirement statutes 
and the numerous opinions of the Judge Advocate General 
over the years 1944 and 1945 were scanned for help along 
this line. My results have been stated at length in my 
report in the Henry case, supra. 

Conclusion 

For the reasons stated and the authorities cited, supra, 
I recommend that the motion of the defendants to dismiss 
the complaint herein be denied. 

Respectfully submitted, 

John H. Sullivan, 
Commissioner of Veterans 7 Cases. 

CC Warren E. Miller, Esquire, 

Attorney for Plaintiff. 

CC D. Vance Swann, Esquire, 
Richard N. Ivins, Esquire, 
Attorneys, Department of Justice. 
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U. S. DISTRICT COURT FOR THE DISTRICT OF 

COLUMBIA 

Civil Action No. 4345-48 

Filed August 8, 1949. Harry M. Hull, Clerk. 

Alfred B. Miller, Plaintiff 


v. 

Kenneth C. Royall, Secretary of the Army, and Louis A. 
Johnson, Secretary of Defense, Defendants 

Order Substituting Party Defendant 

Upon consideration of the motion of the Plaintiff, it is 
by the Court, this 8th day of August, 1949, 

Ordered, that Gordon Gray, Secretary of the Army, be, 
and he is hereby, substituted, in his official capacity as a 
party defendant in the above-entitled case in the place and 
stead of Kenneth C. Royall, his predecessor in office. 

R. B. Keech, 

Judge. 

We consent: 

D. Vance Swann, Attorney, 

Department of Justice, and 
George Morris Fay, 

United States Attorney, 

Attorneys for Defendants. 

Oct. 28, 1949. 

No. 4345-48. 

Miller, Pltf. Royall, Deft. 

Submitted—Argued motion to dismiss. 

Court’s action: Motion sustained. 

N—11/14/49. 

Letts, 

Judge. 
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UNITED STATES DISTRICT COURT FOR THE DIS- 

TRICT OF COLUMBIA 

Civil Action No. 4345-48 

Filed Mar. 16, 1950. Harry M. Hull, Clerk 

Alfred B. Miller, Plaintiff, 
vs. 

Gordon Gray, Secretary of the Army, Louis Johnson, Sec¬ 
retary of Defense, Defendants 

Order 

This action came on for hearing on defendants’ motion to 
dismiss the action, and after hearing argument of counsel, 
and being fully advised in the premises the Court is of the 
opinion and finds that it is without jurisdiction in this action. 

It is therefore, ordered, adjudged and decreed by the 
Court that the defendants’ motion to dismiss be and same is 
hereby sustained and the plaintiff’s action is dismissed at 
plaintiff’s cost. 

March 15,1950. 

F. Dickinson Letts, 

Judge. 

Approved as to form: 

Warren E. Miller, 

Attorney for Plaintiff . 
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UNITED STATES DISTRICT COURT FOR THE DIS¬ 
TRICT OF COLUMBIA 

Civil Action No. 4345-48 

Filed May 8, 1950. Harry M. Hull, Clerk 

Alfred B. Miller, Plaintiff, 


vs. 

Gordon Gray, Secretary of the Army, Louis Johnson, Sec¬ 
retary of Defense, Defendants 

Order Substituting Party Defendant 

Upon consideration of the motion of the plaintiff, it is by 
the Court, this 8th day of May, 1950, 

Ordered, that Frank Pace, Jr., Secretary of the Army, be, 
and he is hereby, substituted, in his official capacity as a 
party defendant in the above-entitled case in the place and 
stead of Gordon Gray, his predecessor in office. 

Edward M. Curran, 

Judge. 

We consent: 

George Morris Fay, 

United States Attorney; 

D. Vance Swann, Attorney, 

Department of Justice, 

Richard N. Ivins, Attorney, 

Department of Justice. 

Warren E. Miller, 

Attorney for Plaintiff. 
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UNITED STATES DISTRICT COURT FOR THE DIS¬ 
TRICT OF COLUMBIA 

Civil No. 4345-48 

Filed May 11, 1950. Harry M. Hull, Clerk 
Alfred B. Miller, Plaintiff, 


vs. 

Frank Pace, Jr., et al., Defendants 
Notice of Appeal 

Notice is hereby given this 11th day of May, 1950, that 
Alfred B. Miller, plaintiff in the above case, hereby appeals 
to the United States Court of Appeals for the District‘of 
Columbia from the judgment of this Court entered on the 
16th day of March, 1950 in favor of defendants against said 
Alfred B. Miller, plaintiff. 

Warren E. Miller, 

Attorney for Plaintiff, 

91017th Street, N. W., 

Washington, D. C. 

Copies to: 

George Morris Fay, United States Attorney for the Dis¬ 
trict of Columbia, Washington, D. C.; D. Vance Swann, At¬ 
torney, Department of Justice, Washington 25, D. C., Attor¬ 
neys for defendants. 
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